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By  the  Author  of  Letters  concerning  the 
Prefent  State  of  Poland. 

Gardens  nous  da  ce  refpefl  hiiinain,  quand  il  s’agit  des  faut« 
publiques  que  le  mallieur  destems  a arraches  a des 
I'peclables.  On  ne  fauriot  trop  les  niettre  au  jour,  c 

, pharesquiavertiltent  ces  corps  toujours  fublillans  de 

fe  brifer  aux  memes  ecueils. 
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Containing  R E M A R.  Iv  S on  the  A 
relating  to  the  COLONIES. 

WITH 

A PLAN  OF  RECONCILIATION 


LONDON, 

Printed  for  T.  PAYNE,  at  the  Mews-Gate. 


MDCCLXXV 


TH  E oppofite  and  irreconcilable 
charadters  bellowed  by  different 
perfons  on  the  lafl:  parliament  had  long 
perplexed  me.  To  the  virulent  efFufions 
of  maddening  Tadtlon,  to  the  abufive 
bead-roll  of  cant . fentences  echoed  from 
inferior  quarters,  I paid  little  heed  j but 
when  grave  magiftrates,  in  addrelTes  to  the 
throne  ; when  famous  orators,  within  the 
walls  of  the  houfe  itfelf,  reprefented  parlia- 
ment as  the  betrayer, 'not  the  guardian  of 
the  rights  of  the  people ; when  others  as 
loudly  exalted  its  wifdom,  firmnefs,  and 
independence ; it  then  became  at  once 
more  interelling,  and  more  difficult  to  de- 
cide what  was  the  charader  that  parlia- 
ment deferved. 
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The  intereSh|Kch  every  citizen  ilililfl 
take  in  ludf  a*queftIon  was  much  Increiif- 
ed  by  tXe  very  firfl  appearances  of  the 
eledlion  ftiat  fucceeded.  At  ^firft  fight  it 
appeared  that  a large  majority  of  the  fame 
members  would  be  returned  to  the  next 
parliament.  If  the  thirteenth  parliament 
then  deferved  one  half  of  the  reproaches 
with  which  it  had  been  fo  plentifully 
laden,  we  might  expec^f  before  the  end  of 
the  fourteenth  to  be  in  that  fort  of  ftate, 

L , • » 

in  which  it  would  behove  every  prudent 
and  every  honeft  citizen  to  lay  afide  all 
confidence  in  eleSiors  or  eleSled,  and  take 
the  charge  of  his  fecurity  into  his  own 


hands. 

To  put  my  mind  at  eafe,  I determined 
to  fit  down  and  examine  coolly  the  prin- 
cipal tranfadions  of  that  affembly ; and^ 
without  borrowing  my  opinion  eithei" 
from  its  lifted  advocates,  or  defamersj 
, form  my  judgment  from  its  own  re- 
eords. 


Of 
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PREFACE. 

V? 

Of  the  refult  of  that  r^ation,  what 
is  here,  with  all  due  d^f'^mce,  fubmitted 
to  the  public,  is  a part,  “"tit  i^mitting  it, 
however,  I would  wifh  to  obvi^e  two  ob- 
jections to  which  this  attempt  n ky  feem  at. 
firft  fight  liable.  Some  will  cenfure  it  as 
indecent ; for  what  can  be  more  indecent, 
if  we  may  believe  a celebrated  commenta- 
tor * **,  than  for  a private  man  to  pafs  judg- 
ment on  the  aCts  of  the  legiflature 
Others  may  flight  it  as  unJiniJJied, 

In  anfwer  to  the  firft  charge,  that  of  in- 
decency, I would  afk  whether  it  be  inde- 
cent to  examine,  to  refleCl?  Now  every 
man  who  reflects  at  all,  mufl;  either  ap- 
prove, or  difapprove,  or  fufpend  his 
judgment.  If  he  approves,  it  is  becaufe 
the  thing  approved  of  is  conformable  to 


* Blackftone,  Com.  iv,  50.  He  is  there  fpeak- 
ing  of  a crime  being  of  a much  grojfer  nature, 
than  another  which  he  there  mentions,  “ fince 
“ it  carries  with  it  the  utmoft  indecency^  arrogance, 

**  and  ingratitude.  Indecency,  by  letting  up  pri- 
vate  judgment  in  oppofition  to  public  au- 
“ thcrity.” 
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his  own  he  difapproves,  it  is  be- 

caiife  it  is  repw||pL^t  to  his  own  ideas 
if  he  keep^/Sthelf  in  fufpenfe,  it  is  be- 
caufe  it  i^partly  conformable,  and  partly 
repugnant^  There  appears  to  me  to  be  no 
more  indecency  in  one  of  thefe  operations 
than  in  another.  If  it  be  thought  arrogant 
to  exprefs  that  opinion,  I have  only  to 
fay,  that  even  in  the  mo|l  defpotic  go- 
vernments it  is  allowed  to  fpeak  freely  of 
deceafed  fovercigns, — In  France  it  is  per- 
mitted ; in  Egypt  it  was  ordained.  In 
this  country,  which  fome  are  pleafed  to 
call  free^  though  not  pleafed,,  we  find, 
with  the  only  means  by  w'hich  it  can  be 
kept  fo ; — in  this  country  a diffolved  par- 
liament is  a deceafed  fovereign. — In  Egypt, 
a defpotic  government,  the  cuflom  of  pro- 
nouncing orations  at  the  embalming  of 
their  kings,  was  eftablifhed  as  a means  of 
inciting  the  reigning  prince  to  reform  the 
errors,  fupply  the  defefls,  and  perfe<3:  the 
good  defigns  of  his  predeceffor. — Let  thefe 
Remarks  be  confidered  in  the  fame  light.-^ 
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Should  the  end  propofed  be  in 

any  degree  attained,  I fh^al^^Mve  the  merit 
of  'having  ferved  my  couwJ^yhrShould  it 
totally  fail,  there  is  no  demerit  ^^the  en- 
deavour. / 

The  motive  I can  be  fure  of : it  is  of  the 

pureft^ind  ; — ^^the  wilh  of  doing  good;— 
unconned:ed  with  any  party;  too  proud 
to  be  dependent  on  any : of  too  little  con- 
fequence  to  be  fought  by  any,  I fpeak,  but 
as  I feel. — Wherever  I think  parliament 
as  adled  as  the  faithful  guardian  of  our 
rights  .and  liberties,  I {hall  gratefully  ap- 
plaud : — where  I think  it  has  facrificed 
them, — I fliall  as  freely  cenfure.  For  this 
I plead  my  motto  in  excufe. 

To  the  fecond  charge,  that  of  offering 
but  a part  of  a work  to  the  public,  I 
can  only  fay,  that  f/i/s  part  is  all  that^ 
is  now  ready : — that  it  takes  in  the 
whole  of  the  particular  fubjedt  it  treats 
of ; and  that  this  fubjedl  would  form  a 
of  itfelf : — it  is  independent  of,  and 
but  accidentally  connedted  with  any  other : 
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—if  this  pa^is  tolerably  well  executed,  1 
fiiall  be  pam3E^/or  fending  it  out  alone  j 
—if  it  be  ijlf{J|Kecuted,  the  public  I am 
fure  wilL^rgive  me  for  not  having  trou- 
bled tbo^i  with  more, 

I had  another  reafon  for  not  retaining 
this  part  till  the  whole  was  finiflied. — The 
fubje(3:  of  thefe  remarks  is  now  before  the 
legiflature.  If  ever  therefore  my  poor 
“ opinion”  can  be  worth  attending  to, 
it  is  now. 

I have  only  to  add,  that  the  objeds  ol 
the  legiflature  in  the  ads  here  examined, 
were  fome  of  the  mofl;  difficult  that  ever 

t 

came  before  this,  or  indeed  any  parliament. 
—It  was  therefore  natural,  that  the  ads 
themfelves  Ihould  be  liable  to  the  greateft 
objedions.  In  other  inftances,  I believe, 
it  will  be  found,  that  we  owe  to  it  more 
beneficial  ads  than  to  any  other  parliament 
from  the  revolution  to  this  hour. 

* I believe  this  phrafe  is  borrowed  from  a fa- 
mous orator.— But  I may  venture  to  fay,  that  we 
attach  very  different  ideas  to  the  fame  figns. 


THE 


H E objefl:  of  the  afts  ‘here  confidercd 


i was  to  fecure  the  dependence  of  the 
colonies  upon  the  mother-country  : a more 
important  one  has  feldom  come  before  a par- 
liamentj  few  in  which  greater,  or  more 
complicated  interefts  were  involved  : “ moft 
“ certainly  it  called  for  the  whole  wifdom  of 
“ the  wifeft  among  them 

A fubjeft  in  which  not  only  the  general 
interefts  of  the  ftate,  but  the  particular  in- 
terefts  of  fo  many  individuals  are  fo  deeply 
concerned,  muft  have  produced  many  appeals 
to  the  public.  Every  man  thought  himfelf 
at  liberty,  fome  thought  themfelves  engaged 
to  give  their  opinions  ; much  novelty,  there- 
fore, will  not  be  expected. 

My  chief  aim  will  be,  to  collect  the  vari- 
ous arguments  as  they  lie  fcattered  in  differ- 
ent writers,  to  reduce  them  each  to  its  pro- 


* Mr.  Burke’s  Speech  to  the  Ele£tors  of  Briltol. 
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per  clafs,  to  pr£fent  them  to  the  reader  in 
that  point  of  '^w,  in  which  alone  they  are 
applicable  to  ike  queflions  we  are  are  to 
examine. 

In  the  di^llion  of  thefe'queftions  we  fliall 
reap  littl^'enefit  from  the  dogmatic  tone  of 
general  alfei  tion,  from  the  ingenuity  of  me- 
taphor, or  from  the  pompous  difplay  of 
“ thofe  gratuitous  and  acknowledged  truths, 
“ which  being  generally  received,  are  little 
“ doubted,  and  being  little  doubted  have 
“ been  rarely  proved  To  many  of  the 
latter  clafs  one  general  anfwer  would  fuffice. 
“ To  be  prejudiced  is  always  to  be  weak-f.” 

What  avails  it  to  tell  us,  that  “ a colony 
” is  to  the  mother-country  as  a member  to 
“ the  body,  deriving  its  aftion  and  its 
ftrength  from  the  general  princijile  of  vi- 
“ tality  The  colonifts  may  fmile  perhaps 
at  the  pomp  with  which  the  hackneyed  meta- 
phor is  reproduced ; but  they  will  add,  “ If 
“ you  think  us  incurably  tainted,  fubmit  us 
“ to  amputation,  you  will  find  we  have  a 
principle  of  vitality  within  ourfelves  j we 
^ lhall  not  perifh  like  a putrid  limb/* 

* See  Taxation  no  Tyranny,  p.  i. 
t See  ibid.  p.  3. 

% See  ib.  p.  28. 
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What  avails  it  to  tell  us,  tljat  “ the  juft, 
wife,  and  neceffary  conftitutional  fuperiori- 
“ ty  of  Great  Britain  over  hei;^^^lonies  fliould 
“ be  maintained  unimpairedrO^^ndiminilh- 
“ ed  * r But  ojte  American  has^)^t  denied 
the  pofition  f.  ^ \ 

What  avails  it  to  tell  us,  that  the  fupe- 
riority  of  Great  Britain  over  her  colonies 
is  not  to  annihilate  the  liberties  of  the  Ame* 
ricans,  is  not  “ to  put  them  in  a fituation 
not  becoming  a freeman*  Thefe  truths, 
what  courtier  is  hardy  enough  to  difpute  ? 

If  you  mean  to  inftruct  us,  go  one  ftej) 
farther,  teach  us  to  apply  each  our  own 
maxim  to  our  own  cafe : define  this  conftitu- 
tional  fuperiority  of  Great  Britain  : teach  us 
to  reconcile  Britilh  fuperiority  with  Ameri- 
can libert)i*  This  is  not  a queftion  of  the 
fchools,  to  be  decided  by  random  maxims,  or 
apophthegms  of  the  fages. 

What  avails  it  to  cite  detached  uncon- 
nected opinions  from  writers  on  our  laws  ? 
This  is  not  a queftion  before  a common 
court  of  juftice,  acknowledged  to  be  com- 

* Mr.  Burke’s  Speech  to  the  Electors  of  Briftol. 
t Dr.  Franklin,  as  cited  by  Dr.  Tucker,  but  it  is 
fmce  faid  the  performance  which  the  dean  refers  to 
i&notiDr.  Franklin’s. 
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petent  by  bol^li  the  conte^iding  parties.  Oii 
this  queftion  tb^opiiiions  of  judges  and  coun- 
cil have  no*doK^ their  weight  *,  but  will  the 
Americans  them  to  be  decifive  ? If 

they  wot^,  with  all  d’ue  deference  to  fo. 
formid^e  a body,  the  writings  of  lawyers 
are  like  two-edged  weapons,  they  cut  at 
friend  and  foe.  Whoever  is  acquainted 
with  them  will  be  ready  enough  to  acknow- 
ledge, that  there  is  not  in  the  world  a 
more  fluctuating,  \ve  may  boldly  fay,  a more 
'fallacious  guide.'  . ' 

There  is  no  maxim  fo  unconftitutional, 
no  two  maxims  fo  contradictory,  that  I 
would  not  undertake  to  prove  from  the 
writings  or  opinions  of  fome  of  them 

■ ' • It 

* Thus  Lord  Coke  is  cited  by  the  author  of  “ the 
“ Appeal  to  Juftice,  and  the  intereft  of  the  people  of 
“ Great  Britain  in  the  prefent  Difputes  with  America.” 
Coke  had  faid,  “ that  it  is  againft  the  franchife  of  the 
“ land  for  freemen  to  be  taxed  but  by  their  own  con- 
“ fent.”  This  pofition  was  not  true  in  his  time  : it  is 
ftill  lefs  fo  in  ours  : it  would  disfranchife  three-fourths 
of  the  inhabitants  of  Great  Britain : three-fourths  of 
us  neither  are  taxers,  nor  give  our  voice  in  the  choice 
of  taxers,  nor  even  our  confent  to  the  nomination  of 
thofe  who  do  chufe  them.  Our  fecurity  is  not  that  our 
confent  is  given  to  every  tax,  but  that  our  interefls  and 
thofe  of  the  taxer 5 are  fo  involved,  that  in  general  we 
cannot  be  taxed  without  their  being  taxed  with  us. 
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It  may  ferVe  the  purpofe  of  |)arty  but  not 
of  truth,  to  mutilate  or  to  more  re- 

fpeclable  authorities^. 

Hard 


The  fame  writer  lays  great-flrefs  on  the  opinions  of 
the  judges  in  the  time  of  Henry  TI.  and  Richard  III. 
refpefting  the  po\^'cr  of  taxing  Ireland.  A courtier 
perhaps  miglit  think  him  anfu'ered,  by  citing  the  opi- 
nions of  the  judges  iii  the  rime  of  Charles  I.  reipeft- 
ing  fliip-money.  He  cites  from  Bracfon,  “ Auxilia 
“ hunt  de graUa  iff  non  de'jurc\,  cui'n  dependeant ex  gratia 
‘‘  tenantium,  et  non  ad  voluntatem  dominorum.”  A 
maxim  as  plainly  confradiffed  by  fact  as  that  other  of 
Lord  Coke.  Few  men  I belieW  pay  taxes  but  of  mere 
geod-ivitl.  To  furnifli  means  for  the  defence  of  the 
community  againfl  foreign  foes,  and  for  the  fecurity 
of  each  man’^  property  againfl  the  fraud  or  violence 
of  domeftic  invaders — whatever  political  fanaticifm 
may  tell  us,  is  a matter  of  ftri£i  duty  : if  Bra£lon’s 
authority  is  all-conclufive,  what  will  this  writer  fay  to 
another  quotation?  I hope,  and  I believe  it  will,  be 
iefs  agreeable  to  his  taft'e.  “ Rex  eft  vicarius,  et  mi- 
“ nilter  Dei  in  terra,  omnis  quidem  fub  eo  eft,  et  ipie 
“ fub  nullo  nifitantum  fitb  Deo.”  I mention  this  only 
to  fliew  the  abfurdity  of  relying  on  general  and  detach- 
ed maxims  laid  down  by  our  lawyers. 

* The  author  of  the  Appeal  has  prefixed  to  his  wmi'k 
a refolutibn  of  the  houfe  of  commons  ; he  cites  it  thus : 
“ Refolved,  That  the  ancient  and  undoubted  rights  of 
“ every  free  man  are,  that  he  hath  a full  and  abfolute 
property  in  his  goods  and  eltate,  and  cannot  be  taxed 
but  by  common  confent.”  The  refolution  Hands 
thus  upon  the  Journals  : — “ Refolved  upon  the  quef- 
tion,  that  the  ancient  and  undoubted  right  of  every 
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Hard  word^  may  ferve  to  fliew  a man’3 
fpleen,  but  little  to  fortify  his  opi- 

nion. Vij/ient  and  abufive  language  * may 
carry  ofF  '^.  fit  of  paffion,  but  will  neither  per- 
fuade  nor  convince. 

The  only  method  of  determining  fairly  on 
the  condudl  of  the  late  parliament  in  this  im- 
portant bufinefs,  will  be  to  enquire 

“ freeman  is,  that  he  hath  a full  and  abfolute  property 
“ in  his  goods  and  eftate,  and  that  no  tax,  tallage,  loan,  , / 

“ benevolence,  or  other  like  charge,  ought  to  be  com- 
“ manded  or  levied  by  the  king^  or  any  of  his  minijiersy 
“ without  common  affent  by  a£i  of  parliament.”  See 
Journals  of  the  Houfeof  Commons,,  Vol.I.  p.  878. 

The  reader  fees,  that  this  refolution  is  levelled 
againft  the  unconftitutional  power  afliimed  by  the  crown. 

, It  was  never  intended  to  define  the  power  of  parliament. 

To  mutilate  or  mifapply  citations  of  fuch  authority,  in 
a queftion  of  fuch  magnitude,  is  at  once  Impolitic  and 
unfair. 

* The  author  of  the  Appeal  above  cited,  talks  (p.  37). 

“ of  the  ideots  who  are  conducing  our  prefent  med- 
“ fures.”  Of  Lord  North’s  fnuffing  up  the  incenfe  of 
adulation  “ in  the  very  fincerity  of  his  vanity  and 
“ folly.”  One  feels  pain  at  meeting  with  thefe  illi- 
beral phrafes  in  a book,  which  does  not  otherwife  want 
merit.  The  writers  on  the  minifterial  fide  have  kept 
pace  with  their  antagonifts  in  this  application  of  abu- 
five terms,  &c.  The  phrafes  of  “ rebels,  ” “ babes  of 

grace,”  are  by  many  of  them  dealt  out  with  a very 
liberal  hand.  The  author  of  “ Taxation  no  Tyranny,” 
in  his  “ terrific  ” ftyle,  talks  of  “ airyburfls  of  malevo- 
“ lence  *,”  and  advifes  us  “ to  repel  their  arguments 
“ with  fcorn  rather  than  refute  them  by  difputation.” 
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I.  As  to  the  point  of  Pyight. 

1,  As  to  the  crown  alone, ‘wh*.*- is  the  power 
with  which  the  conftitution  i^vefts  that 
branch  of  the  legiQature  over  counties  con- 
quered, or  otherwife  acquired  ? 

2.  As  to  the  whole  body  of  the  legiflature, 
whether  its  operations  can  be  reftrained  by 
any  a6ls  of  the  aforenamed  branch  of  it. 

Again  as  to  the  whole  body  of  the  le- 
giflature, whether  on  the  particular  point  of 
taxation  there  be  any  other  principle  in  the 
conftitution  to  reftrain  its  operations  ? 


\ As  to  the  point  of  fad. 

1.  What  were  the  privileges  originally 
granted  by  the  crown  to  the  colonies  i 

2.  What  power  preceding  parliaments  exer- 
cifed  over  them. 

When  thefe  queftions  are  fairly  difcufled, 
and  not  before,  we  may  venture  to  give  our 
opinions. 


III.  On  the  merits  of  the  proceedings  of  the  Jaji 
parliament. 

1.  Whether  they  were  confiftent  with  the 
fpirit  of  the  conftitution. 

2.  Whether  they  were  confiftent  with  the 
didates  of  found  policy. 

-To  enter  on  the  two  laft  fubjeds  of  enquiry 
before  the  other  points  are  fully  fettled, 
would  at  leaft  be  prepofterous.  It  would  be 
to  begin  where  we  ought  to  end. 
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If  the  p'ow^-rVefted  iri  the  crown,  over 
conquered  or/icquired  countries,  be  circum- 
fcribed  wiyun  certain  bounds,  by  certain  ac- 
knowledged rules,  all  acts  done  in  the  exer- 
cife  of  that  power,  muft  be  meafured  by  thofe 
rulesi  on  their  conformity  to  which  their  va- 
lidity will  depend. 

If  the  a£l:s  done  in  the  cxercife  of  that 
power  do  not  bind  or  reftrain  parliament,  it 
is  in  vain  to  cite  thofe  acts.  On  this  fuppo- 
fition  charters  are  ufelefs  parchments, — be-  / 
caufe  ineffective.  , / 

If  there  be  any  principle  in  our  conftitu/ 
tion,  by  which  the  Americans  can  claim  an 
exemption  from  parliamentary  taxation, 
then  too  charters  will  be  found  but  ufelefs 
parchments,  becaufe  unneceffary. 

If  there  be  no  fuch  principle,  then  allow-  < 
ing  to  charters  their  utmoft  force,  the  colo- 
nifts  can  plead  no  exemption  from  thence, 
till  they  have  Ihewn  it  to  be  there  either  fpe- 
cified,  or  of  necelliry  implied. 

If  different  interpretations  be  put  on  the 
fame  grants  by  the  contending  parties,  we 
mufl  then  appeal  to  ufage  to  decide  between 
them. 

If  the  proceedings  of  the  lafl  patliament  be 
queftioned,  we  muft  exactly  know  the  fitu- 
ation  in  which  the  preceding  parliament  had 
left  it. 
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'enquiry  into  the  matter  OE 

RIGHT; 


SECT.  i.  ' ‘ . 

iVhat  is  the  power  with  which  'the  Confii^ 
tution  hvejis  the  Crown  over  countries 
conquered  or-  otherwife  acquired  ? . 

■ ^ 

IN  examining  this  queftion/  fonie  pro- 
pofitions . may  perhaps  be  advanced, 
which  are  allowed  on  all  hands  : ^ thefe, 
if  any  fucK  there  be,  require  no.  .proof; 
•-it  will  be.fufficient  to  ftate  them.  If  dif- 
• puted  propofitions  are  advanced,  iye  muft 
' appeal  to  hillory,  and  precedents,  in  fup- 
poit  of  them.  Hiftory  and  precedents 
f are  here  the  naoft  unexceptionable  proofs. 
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If  the  king  for  a long  fucceffion  of  * 
years  invaj’-^oly  exercifed  certain  powers 
over  acquired  countries  ; if 

the  Englilh  or  Britifh  parliament  has 
looked  on,  and  allowed  the  exercife  of 
thefe  powers ; fuch  a tacit  confent  is  equi- 
valent to  a pofitive  inflitution ; is  a con- 
ftant  a<3:  of  recognition.  Precedents  then, 

^if  uncontradidted  by  precedents  of  an  / 
oppofite  nature,  are  conclufive. 

Let  us  begin  with  the  cafe  of  conque 
ed  countries.  No  man  difputes,  that  the 
conftitution  has  veiled  in  the  king  the 
power  of  making  war,  and  making  peace. 

He  may  grant  what  terms  of  capitula-t* 
tion  he  pleafes : he  may  make  what  ar- 
ticles of  peace  he  fees  fit.  This  is  al- 
lowed on  all  hands. 

Terms  of  capitulation,  articles  of  peace, 
ought  to  be  underllood  in  their  plain  and 
natural  fenfe  j ought  to  be  llridly,  and 
religioufly  obferved.  This  too  is  allowed 
on  all  hands. 

Should 
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Should  the  king  grant  improper  terms 
of  capitulation,  fhould  he  '^gn  improper 
articles  of  peace,  the  confequences  mig/if 
be  fatal  to  himfelf:  they  oug/it  to  be  fo  to 
his  minifters,  and  advifers.  But  ftill  the 
people  capitulating,  or  treating,  ought  ei- 
ther to  be  maintained  in  the  rights  and 
privileges  which  had  been  granted  them, 
or  reftored  to  the  fituation  they  were  in 
at  the  time  of  capitulating  or  treating. 

The  fame,  I apprehend,  holds  true  of 
acquired  countries — of  fettlements,  made 
either  in  countries  vacant,  as  was  the 
cafe  of  Barbadoes ; or  in  countries  pur- 
chafed  of,  or  ceded  by  the  original  inha- 
bitants, as  was  the  cafe  of  Ireland,  and 
of  our  colonies  in  North  America. 

It  appears,  that  the  conftitution  has 
veiled  in  the  king  the  power  of  granting 
fuch  forms  of  government  to  the  foun- 
ders of  new  fettlements,  as  he  judges  to 
be  bell  for  the  purpofes  of  the  fettle- 
ments ; in  the  fame  manner  as  it  invefts 
him  with  the  power  of  granting  fuch 
B 2 terms 
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terms  of  capitiifiition,  fuch  articles  of 
peace  to  a/^^onquered  * country,  as  he 
judges  beff  'for*  the  fecurity  of  the  con- 
queft,  \ ' ''  ’ 

Let  us  confiderthe  cafe  of  Ireland.* 

“ An  odious  fugitive  (fays  Dr.  Leland*)' 
“ driven  from  his  province  by  fadtioh' 
“ and  revenge,  gains  a few  adventurers 
“^in  Wales,  whom  youthful  valour,  or 
diftrefs  of  fortune,  led  into  Ireland.”' 
• Thefe  adventurers  embarked  under  the 
^ lanction  of  a' general  licenee  from  Henry 
, II.  king  of  England.  They  affified  Der- 
mod,  king' of  Leinfter,  in  the  reduction  of 
his  revolted  fubjedjs.  He,  * in  return  for 
•this  aid,  invefted  them  with  divers  towns 
and  diftridls.  • This  I think  can-  hardly  be 
called  a canqitejl'y  it  was  ^’fettiement  grant- 
^edby  2l  frknd^  and  not  •'a’conquefl  made 
• upon  an  enemy ^ *■ ' . 

Soon  'afterwards  Henry  went  'Over  in 
perfon  to  Ireland.  He  claimed  the  whole 
of  the  illand::  His  claim  was  founded  on 

' * Miftory  of  Ireland,,  vol.  i.-p;-2X. 

a grant 
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a grant  frcnn.  the  late  pop^e  Adrian.  The 
adventurers  rehgned  into^^he  hands  of 
Henry  ; thp  djfl;rlds  qeded^  to  them  by 
Dermp.d*  , To.  the  Englilh  fettlers  in 
thefe  diftridls,  Henry,  by  his  autho- 
rity, wkhout  the  intervention  of  the  Eng- 
iifh  parliament,  gave  the  full  enjoyment 
of  the  Englifh  government  there ^ in  their 
hew  fettlements.  With  the  native  chief- 
tains, who  acknowledged  themfelves  his 
tributaries,  he  made  a fokmn  compadi 

He  granted,  by  his  own  authority,  the 
city  of,  Dublin  to  the  inhabitants  of  Brif- 
-tol,..  -with  all  the  liberties  and  free  cuftoms, 
in  this  ^ new  fettlement,  which  .they  had 
enjoyed  at  Briftol. 

By  his  own  authority  he  granted  the 
town  of  Waterford  to  the  Oilmen,  with 
the  like  enjoyment  of  the  laws  of  Eng- 
land. 

The  privileges  of  the  Englifli  law,  fo 
much  at  lead  as  confided  in  the  enjoy- 

* See  Leland’s  Hiftory  of  Ireland,  vol.  i,  -p, 
,77,  et  feq.  ^ 
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ment  there  in  Ireland  of  the  fame  'conftU 
tution  as  the  .-Englilh  fubjedls  - enjoyed  in 
England,  were  fuccefliv«ly  granted  to  the 
principal  of  the  Irilh  lords,  as  they  fub^ 
mitted  to  the  king. 

Some  time  afterward  we  fee  Hen- 
ry, of  his  own  mere  motion,  and  power, 
granting  the  lordlhip  of  Ireland  to  his  fon 
John.  It  was  done  (fays  the  hiftorian  *) 
ih  “ confiiio  general! ; coram  epifeopis,  , 
“ et  principibus  terrse.’*  But  it  does  not 
appear,  according  to  Dr.  Leland,  that  they 
afted  as  advifers  and  counfellors,  much 
lefs  as  co-legiflators ; they  were  purely 
and  limply  witnejfes  to  the  afl.  Their 
prefence  v/as  required,  not  to  add  autho- 
rity ^ but  mere  publicity  to  the  grant.  In 
confequence  of  this  grant,  John  ever  after- 
wards, during  the  lives  of  his  father  and 
brother,  and  before  his  acceflion  to  the 
throne  of  England,  ufed  the  title  of  lord, 
of  Ireland. 

'*  See  Lcland’s  Hiftory  of  Ireland,  vol,  i,  p. 
12.9,  et  feq. 
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At  the  fame  time  Her^ry,  of  his  own 
authority,  made  other  grants  : — of  the 
kingdom  of  Cork,  as  it  v,as  called,  to 
Milo  de  Cogan  and  Robert  Fitz-Stephens; 
of  the  kingdom  of  Limerick  to  Fierebert 
Fitz-Herebert;  and  fo  of  other  diftridts  to 
others,  to  hold  of  the  kingy  and  of  his  fon 
'John. 

In  the  year  1210,  John,  now  king  of 
England,  arrives  in  Ireland.  He  efta- 
blifhes  courts  of  judicature  in  Dublin.  He 
divides  his  acqulfitions  into  different 
counties;  appoints  to  each  its  fheriffs  and 
officers:  iind,  affifted  by  lawyers  of  both 
kingdoms,  caufes  a regular  code  and  char- 
ter of  laws,  upon  the  model  of  thofe  in 
England,  to  be  drawn  up,  and  eftablifh- 
ed  for  the  common  benefit  of  the  land. 
This  charter  was  confirmed  by  the  king's 
feal,  was  depofited  in  the  Exchequer  of 
Dublin,  for  the  dlredllon  of  the  judges, 
and  the  information  of  all  his  fubjedts. 
All  this,  it  feems,  was  done  by  his  owp 
B 4 autho- 
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authority ; vpit]:|out  afking  the  advice,  or 
confent  of  his  parliament 

Henry  the* * * §  third  had  no  fooner  renew-. 
. cd  and  confirmed  the  Great  Charter, granted 
by  John  his  father  to  his  Englifh  fubjeds, 
than  he  tfanfmitted  a duplicate  of  it  to  Ire- 
land for 'the  benefit  of  his  Irifh  fubjedls, 
“ with  thofe  alterations  only  (fays  Dr. 
LelandJ)  which  the  local  rieceflities  of 
.Ireland  required.”  r 
This  too  was  done  by  the  authority  of 
the  kirig  alone.  By  his  own  authority 
Henry  extended  fome  of  the  provifions  ijl, 
. if  not  all,  contained  in  the  ftatute  (or  as  it 
fhould  be-  called  the  ordinance  §)  of  Mer- 
ton, to  his  land  of  Ireland. 

Edward  the  firft,  by  his  own  authority, 
after  conference  and  deliberation,  not  with 
his  parliament^  but  with  his  council  H,  ex- 

* See  Leland’s  Hiftory,  vol.  i.  Alfo  Vaugh- 
an’s Reports,  Craw  v.  Ramfay.  -> 

f Vol.  i.  p.  200. 

% Ib.  p.  236. 

§ See  Barrington  on  this  ftatute. 

11  See  Leland,  vol.  i.  p.  244. 
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tended  the  benefit  of  the  Englifli  laws  -to 
other  fettlements  within  the  king’s  land, 
or  as  the  patent  exprefles  it,  “ belonging 
to  the  community  of  Ireland.” 

It  does  not  appear  that  any  coi2fent  cf 
the  Englifti  parliament  was  taken  for  tl/e 
pairing  of  this  patent  j but  there  is  ex- 
tant an  inftrudion  to  the  governor,  direct- 
ing him  to  take  the  confent  “of  the 
people  of  that  land  (the  part  of  Ire- 
“ land  within  the  Englilh  pale)  or  at  leaft 
of  the  prelates  and  nobles.” 

• Laftly,  by  an  ordinance  of  Edward  III, 
an- Irilh  parliament  was  inftituted,  and 
“ regulated  according  to  the  inftitution  of 
the  parliament  of  England*.”  “By 
“ this  'parliament  (fays  the  royal  ordi- 
“ nance)  we  will  that  our  affairs,  and  thofe 
of  our  land,  be,  agreeably  to  juftice, 
“ law,  cuftom  and  reafon,  faithfully  treat- 
“ ed,  debated,  difcuffed,  and  finally  deter- 
“ mined.' ‘ 

* See  Coke,  Inft.  IV.— — Leland,  vol.  i.  p. 

313. 
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This  ordinance  completely  eftablifhed 
that  form  of  government  in  Ireland, 
which  had  bdcn  promifed  to  the  firft  fet- 
t’'ers.  And  from  the  time  of  the  hrft  pro- 
lidfe,  during  all  the  fucceffive  gradations 
td  this  its  complete  eftablifhment,  the  king 
a^ed  ahne,  by  his  own  authority,  with- 
out any  participation  .with,  or  oppofition 
from  the  Englifh  parliament.  Nor  is 
there  any  marks  to  fhew  that  the  Englifh 
parliament  conhdered  any  of  thefe  diffe- 
rent grants  of  their  fucceffive  kings,  o- ^ 
therwife  than  as  legal.  Nor  was  any  ob- 
jeffion  made  to  this  lafi:  ordinance;  or  to 
the  power  thereby  conveyed  to  this  new 
eredled  parliament.  Yet  a trying  occafion 
foon  prefented  itfelf.  The  Englifh  had 
often  and  liberally  contributed  to  fupport 
the  king  in  his  purfuits  in  Ireland.  They 
at  lafl;  grevtr  uneafy  under  this  burthen. 
But  how  did  they  conduct  themfelves  ? 
Under  the  preffure  of  this  uneafinefs  what 
meafures  did  the  Englifli  parliament  pur- 
fue  ? They  cxpreffed  their  uneafinefs; 
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they  remonftrated  againft  yfupporting  this 
burthen  ; they  follicited  the  king  * to  make 
a enquiry  into  the  deficiencies  of  the 
royal  revenues  in  that  realm  ; but  they  d'd 
not  venture  either  to  call  the  fuppofed 
iinquents  to  account,  or  to  fupply  the  defi- 
ciencies by  affeffing  any  levy,  by  their  own 
authority,  on  the  fubjedts  of  Ireland. 

Edward  on  his  part  did  not  apply  to  his 
Englifli  parliament  to  compel  his  Irlfh 
fubjeds  to  contribute  their  quota  to  the 
^ fupport  of  their  own  government.  He  ^ 
fummoned  ani  Irijh  parliament  to  meet  > 
him  in  England. — The  fummons  was  o-  ’ 
beyed,  but  not  without  reludance ; but 
not  without  a faving  of  their  rights  j but 
not  without  declaring  this  to  be  an  ad  of 
favour^  the  voluntary  effed  of  their  rever- 
ence to  the  king. 

Thefe  are  the  feveral  ads  exercifed  by 
the  kings  of  England  alone,  over  the  Iri(h 
nation,  from  the  fettlement  of  the  firft  co- 
lony to  the  full  eftabliihment  of  the  Irilh 
* A.  D.  1376, 
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parliament.  I have  been  the  more  parti- 
cular  in  hating,  them,  as  apprehending 
that  of  all  thf  poffeffions  acquired  by  Eng- 
land, no  other  was  acquired  in  a manner 
i)  muAi  refembling  the  mode  of  our  ac- 
qliifitionstin  North  America,  Ireland  can' 
^no  more  be  called  a conquejt  than  North 
America.  Ireland  was  a The  firft 

fettlements  in  America  were  yielded  by 
the  inhabitants  to  a fet  of  adventurers,  fub- 
jeds  to  the  crown  of  England  : the  firft 
fettlements  in  Ireland  were  yielded  by  thei 
lawful  proprietor,  to  a fet  of  adventurers 
, fubjedls  to  the  crown  of  Englajid.  The  * 
fettlements  in  America  were  granted  to  the 
fettlers  as  already  belonging  to  the  king ; 
thofe  in  Ireland  were  yielded  by  the  fet- 
tlers to  the  king,  and  regranted  by  him. 
Certain  conditions  were  grafted  to  the  firft 
adventurers  in  America;  certain  conditions 
were  granted  to  the  firft  adventurers  in  Ire- 
land. The  fettlements  in  America  were 
extended ; partly  by  driving  out  the  na- 
tives, 
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lives,  partly  by  compads  witb  the  natives. 
So  were  the  fettlements  in  Jreland.  = . 

I know  of  no  law,  or  received  maxim  > 
by  which  the  power  of  the  crown  has  bee;( 
in  this  inftance  abridged.  And  therefoi  p 
whatever  power  the  king  could  conftitu- 
tionally  exert  over  Ireland,  the  fame  he 
could  exert  over  America.  Whatever 
rights  he  could  conftitutionally  grant  to 
Ireland,  the  fame  he  could  grant  to  Ame- 
rica. I do  not  now  mean  .to  pufli  the  pa- 
rallel farther.*  The  prefent  queflion  is  not 
whether  he  did  aaually  grant  defame  pri- 
vileges to  the  one  as  to  the  other.  T hat 
queftion  will  meet  us  in  its  proper  place. 
What  I contend  for  now  is  only  this  : — 
That  the  terms  on  v>rhich  the  king  got  pof- 
feffion  of  America,  were  fimilar  to  the 
terms  on  which  he  got  poffefiion  of  Ire- 
land ; that  therefore  if  he  had  a conftitu- 
tional  right  of  conveying. ;Certain  powers, 
and  granting  certain  exemptions  to  the  fet- 
tlers  in  Ireland,  he  had  the  fame  confti- 
tutional  right  of  conveying  certain  powers, 
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and  granting  certain  exemptions,  to  the 
fettlers  in  America 

1 ■*  T.'he  parallel  between  Ireland  and  our  Ame"- 

, lean  colonies  has  fince  been  urged,  and  carried 
hiuch  farther  by  two  oppofite  parties..  The  one 
faid,  that  Ireland  was  an  example  of  a fubordinate 
ftate  enjoying  the  full  exclufive  power  of  taxation, 
and  internal  legiflation.— — “ No  man  (it  was  faid) 
“ would  pretend  that  we  had  a right  to  tax  Ireland. 

Thofe  who  attempted  it,  contradicted  themfelves 
“ by  allowing  it  was  a right  which  we  ought  not 
“ to  exercife  j which  we  could  not  exercife.”— — The 
oppofite  party  allowed  the  parallel  between  Ireland 
and  America,  but  maintained  our  right  of  tax- 
ing Ireland;  ftill  allowing  that  right  to  be  unexer- 
cifeable.  Had  the  gentleman,  who  advanced  this 
doctrine,  taken  the  pains  of  defining  what  he  meant 
by  right^  he  would  have  found  it  difficult  to  main- 
tain his  propofition.  A third  party  urged,  that  Ire- 
land and  America  fliould  never  be  compared  toge- 
ther. Hisreafons  were  fomewhat  fingular;— “ Ire- 
“ land  (fays  he)  has  one  parliament  : America  has 
many,  Ireland  provides  for  its  own  civil  govern- 
“ ment  : the  civil  government  of  America  is,  in 
“ part  at  lead,  in  great  part,  fupported  by  Great 
Britain,  Ireland  does  more  : it  gives  many  thou- 
“ fand  a year  toward  the  military  eftablifhment  of 
“ Great  Britain  ; nay,  it  fubjidifes  Great  Britain  ; 
“ large  fums  are  given  in  penjions,’*  The  latter 
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If  from  Ireland  we  turn  our  eyes  to 
Wales,  we  fhall  fee  the  king  exerting  the 
fame  power. 


part  of  the  argument  was  what  logicians  caJ 


“ gumentum  ad  hominem.’’- — His  auditors,  m;  ly 
of  them,  felt  the  force  of  it.  The  nation  at  Ir  rge 
might  wifh  perhaps  that,  in  this  refpeft,  Irelani  did 
lejs.  To  give  penfions  may  be  of  fervice  to  a minl- 
Jler,  of  great  comfort  to  z certain  clafs  of  men,  but  I 
^ fear  has  done  little  good  to  the  people  of  Great  Bri- 
tain. The  reft  of  the  argument  has  more  of  fliew 
than  of  reality.— “ Ireland  has  one  parliament,  and 
) “ America  many.” — By  what  rule  of  logic  did  this 
noble  orator  confound  all  the  different  provinces  of 
America  under  the  one  general  title  of  America? 


“ Ireland  *has  one  parliament;  (fays  Maflachufet’s 
Bay)  and  fo  have  we  each  province  may  fay  the 


fame  ; it  was  a dangerous  idea  to  hold  forth.  Too 
foon  perhaps  all  the  provinces,  difunited  by  force 
from  the  mother  country,  may  form  a band  of  union 
between  themfelves  ; they  may  then  have  one  parli.- 
ament.  Ireland  did  not  always  provide  for  its  own 
civil  government;  did  not  always  contribute  fo  libe- 
rally to  the  military  and  civil  eftablifhments  of  Eng- 
land. America  thinks  you  are  preffing  her  too 
warmly  to  pay  her  contributions  ; and  truly  many 
an  honeft  Engliftiman  may  wilh  her  not  to  be  too 
forward  in  fubftdifmg.  We  have  fubfsdies  enough, 
and  to  fpare,  for  every  warrantable  purpofe  of  go- 
vernment. 


• i 
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“ What  is  called  the  ftatute  of  Wales 
( 1 2, Edward  P A.  D.  12 84.)  fays  Mr.  Bar- 
‘ rington,  is  certainly' no  more  than  re- 
' gulaClons  made  by  the  king  in  council 
‘\  for  the  government  of  Wales 
‘ Vrhis  a£t  of  the  • king  appears  to  have 
hem  made  upon  the  fulleft  information. 
Some  of  the  laws  and  cuftomS)  which  pre- 
- Vailed  in  Wales  before  the  conqueftsof  Ed- 
,ward,  are  retained  ; others  altered  i others 
entirely  abolifhedi  ^ 

The  preamble  to  the  ordinance  fpeaks  of 
Wales  as  of  a fief  of  the  crown. — Edward 
knew  it  was  a conqueft — “And  as 'con- 
, “ queror  (fays  Mr.  Barrington)  had  a right 
‘ “ to  make  ufe  of  his  own  words  in  the  pre- 
‘ amble  to  his  own  adt.’’ — Had  it  been  a 
fief,  this  ordinance  would  have  been  ille- 
gah — “ For  he  never  pretended  (fays  lord 

* This  diftindion  Was  lately  quoted,  and  ap- 
proved in  the  very  mafterly  fpeech  of  Lord  Mans- 
field, made  on  pronouncing  judgment^  againft  the 
claim  of  the  crown  to  the  right  of  taxing  the  Gre- 
nadas, 

“ Mansfield) 
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Mansfield)  “ that  he  couldymake  laws  to 
“ bind  a:ny  part  of  the  realni-^  vvithout  thfe 
“ alTent  of  parliament.”  ’ 

Berwick  was  a conquered  difiridt. — Ed- 1 
ward  the  firft,  in  whofe  reign  it  was  con  / 
quefed,  by  his  own  authority,  cohfirrhf  i 
to  it  the  laws  and  ufages,  by  which  it  had 
been  governed  before  it’s  reduflion. — 7iiis 
charter  was  confirmed,  or  renewed,  or  ex- 
tended by  different  kings,  from  Edward  to 
the  time  of  James,  when  Berwick  was  in- 
corporated into  the  kingdom  of  England. 

New  York  was  conquered  from  the 
Dutch.  Charles  tl.  granted  it  to  the  duke 
of  York,  to  hold  of  the  crown.  The  form 
of  its  conflitution,  and  political  govern- 
ment, was  entirely  changed,  and  a new 
one  prefcribed  by  the  king’s  letters  patent. 

Jamaica,  at  the  time  of  the  Reftoration,- 
had  loft  all  its  Spanifti  inhabitants. — Charles 
invited  new  fettlers  by  proclamation  ; he 
promifed  them  protedtion ; he  granted  them 
lands  : — he  appointed  the  conftitution,-  and 
political  government  of  the  ifland  : — firft 
C a go- 
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a governor  and  council ; then  a governor, 
council,  and  aUembly. 

Nor  was  this  power  of  the  king  over  con- 
quer ea,  or  acquired  countries,  either  dif- 
buted  by  the  nation,  or  relinquiiked  by  the 
G'own  even  after  the  Revolution, 

\ At  the  time  of  the  Revolution  the  char- 
terof  the  New  Englanders  ftood  vacated  by 
, a judgment  of  the  court  of  king’s  bench. 
They  petitioned  king  William  for  the  re- 
newal of  it : whilft  the  petition  was  yet 
under  confideration,  the  king  enquired 
**  whether,  without  breach  of  law,  he 
“ might  appoint  a governor  over  New 
“ England  ?”  To  which  the  lord  chief 
jujiice^  and  other  lords  of  the  council, 
anfwered,  “ That  (whatever  might  be  the 
“ merits  of  the  caufe)  inafmuch  as  the  char- 
‘‘  ter  of  New  England  ftood  vacated  by  a 
“ judgment  againft  them,  it  was  in  the 
**  kin^ s power  to  put  them  under  what 
“ form  of  government  he  thought  beft  for 

“ them.'^” 

In 

*'  See  Neale’s  Hiftory  of  New-England,  Vol.  ii.‘ 
p.  476. 
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In  Gibraltar  and  Minorca  the  king 

not  only  prefcribed  the  firfl:  form  of  go- 

- ^ 

vernment. 

The  reader  will  eafily  perceive,  that  the  Cilfe  of 
New  England,  in  this  Inftance,  was,  in  many  re- 
fpeds,  different  from  that,  either  of  a conquered  or 
new  fettled  country.  Here  were  no  enemies  to  yieh 
themfelves  on  certain  conditions  i no  aliens,  no  fu'^ 
jeds  to  expofe  themfelves  to  expences  and  hazaids 
on  a promife  of  certain  privileges.- — They  were  fub- 
jedts  who  (if  the  fentence  againft  them  was  juft)  had 
violated  their  part  of  a compact : — and  were  there- 
fore to  receive  from  the  fovereign  power,  fuch  con- 
ditions as  it  was  his  pleafure  to  allow  them.  Yet 
even  here  the  interference  of  parliament  was  not 
propofed  ; but  it  was  faid  to  be  in  the  klngi  power 
to  put  them  under  what  form  of  government  he 
thought  beft  for  them.  It  is  probable,  that  gover- 
nor Barnard  had  this  tranfadfion  in  view,  when,  in 
the  preface  to  his  letters,  he  regrets  it  “ as  an  un^ 
“ fortunate  omiftion  of  policy,  that  at  the  Revolu- 
“ tion  the  conftitution  of  the  government  ofAmerica 
“ was  not  fettled  by  parliament  \ and  the  rights  oi^ 
“ the  imperial  ftate  over  them  acknowledged,  with 
“ fuch  regulations  and  limitations,  as  the  feveral 
“ natures  of  them,  upon  conftitutional  principles 
“ and  good  policy,  fhould  require. ’’--And  no  doubt, 
the  prefent  only  excepted,  there  never  was  a moment 
where  the  parliament  could  have  taken  on  itfelf  the 
power  of  regulating  the  forms  of  government  in  the 
different  colonies,  on  fuch  unexceptionable  grounds. 
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vernment,  continues  to  this  hour  to 

r* 

exercife  every  ad;  of  legiflation. 

From  all  thefe  precedents,  one  point  is 
cleai:, — and  that  point  is  all  we  at  prefent 
\ want : — that  the  conftitution,  as  it  hands 
\at  this  hour,  has  invefted  the  king  with, 
Ynd  that  the  king  has  conftantly’exercifed, 
^le  right  of  prefcribing  the  form  of’  the 
conftitution  and  political  government  in  all 
our  conquefts,  and  in  all  our  fettlements. 

It  is  not  fair' to  afk  us  for  the  precife 
written  law,  which  invefts  him  with  this 
right. — The  non-exiftence  of  fuch  a wrk- 
ten  law,  does  not  prove  the  'non-exiftcnce 
of  the  right.  Many  of  the  rights  of  in- 
dividuals depend  upon  cuftom  : — many  of 
the  rights  of  each  of  the  branches  of  the 
legiflature,  depend  likewife  upon  cuftom. 

The  cafes  of  Gibraltar  and  Minorca  are  ftill  dif- 
ferent from  the  laft,.  or  indeed  from  any  other,  be- 
caufethe  terms  of  capitulation  were  different  : hence 
'the  powers  of  the  king,  in  his  fubordinate  legiflative 
capacity,  are  more  enlarged,  more  diferetionary,  than 
in  our  other  colonies.  ' 
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■■  A-  - 

In  this  cafe  thecuftom  is  un\aned,  uncon- 
t:racli(fted  by  any  oppofite  precedent 

The  parliament  has  always  acquiefced  in 
It;  and  where  is  * the  difference  bet  reen 
the  exprefs  will,  and  a permiffive  will,  of 


parliament,  thus  circumflanced  ; where  the 
right  has  been  fo  long  exercifed  on  or  j 
fide,  and  acquiefced  in  on  the  other  ? Cou  /d 
greater,  or  other  expedbations,  have  been 
raifed  in  the  colonies  by  apofitive  than  by 
this  tacit  declaration  of  the  acquiefcence  of 
parliament?  Would  it  not  be  as  unjuft  to 
deftroy  the  expetftations  raifed  by  this  tacit, 
as  the  expedbations  raifed  by  any  pofitive 
declaration  ? 

The  parliament,  no  doubt,  might  pre- 
fcribe  bounds  to  the  exercife  of  this  right 
in  the  king  as  to  future  conquefts  or  fettle- 


* It  Is  upon  this  very  ground  that  the  Houfe  of 
Commons  defends  its  exclufive  claim  to  the  right 
of  bringing  in  and  framing  all  money-bills  j and 
that  the  Houfe  of  Lords  defends  its  clai'm  to  the 
exercife  of  the  judicial  power.  See  Com.  Journ, 
Vol.  ix.  p.  24O3  & feq. 

^ ■ C 3 ments ; 
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merits  ; — bUs^as  no  bounds  are  hitherto  fet 
to  it-,  the  power  he  exercifes  in  prefcribing 
forms  of  government  to  countries  already 
conquered,  or  fettled,  is  a'powerthat  feems 
.warranted  by  the  conftitution. 

For  what  do  we  mean  by  the  conjiitu- 
yion  ^ The  quehion  muft  be  anfwered  one 
t rn^  or  other  : as  well  may  we  anfwer  it 
^nbw  as  at  any  other  time.  Is  it  not  that 
alTemblage  of  inftitutions  and  cuftoms 
which  compofe  the  general  fyftem,  accord- 
ing to  which  the  feveral  powers  in  the  fHite 
are  diftributed  ? 

I fay  cuftoms  as  well  as  inftitutions  ; — 
for,  I repeat  it  again,  it  is  upon  cuftom 
that  a great  part  of  our  political  as  well 
as  of  our  civil'government  depends. 

Not  that  we  are  hence  to  conclude,  that 
the  conftitution  is  unalterable,  or  that  any 
power  in  it  is  not  liable  to  be  put  under, 
or  reftrained  by,  fuch  other  controuls  and 
and  checks,  as  the  wifdom  of  the  prefent 
or- future  parliaments  may  adopt. 


The 
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The  Americans  have  indeed  difcovered, 
— “ that  in  all  free  ftates  the  conftitution  I 
is fixed — that  is,  as  the  fennel  explainr 


it,  unalterable  : — “ the  fupreme  legiflativ' 
“ power  of  the  ftate  (they  tell  us)  derive 


“ its  authority  from  the  conftitutlon 
they  then  alk  us  with  an  air  of  triumph. 


“ If  that  power  can  overleap  the  bor  ads 
“of  the  conllitution,  without  fubvet  ting 
“ i:s  own  foundation  * 

I really  do  not  know  what  thefe  gentle- 
men mean  by  the  conftitutlon  ; — for  after 
all  my  refearches,  I never  could  find  out 
the  immutall)le  laws  of  nature,  in  which 
they  are  fo  converfimt  and  to  which  they 
refer  us,  as  the  proper  ftandard  by  which 
to  try  the  validity  of  adts  of  parliament. 
But  if  the  conftitution  means,  as  I fuppofe 
it  to  mean,  the  alTemblage  of  Inftitutlons 
and  cuftoms,  by  which  the  different  powers 
in  the  ftate  are  diftiibuted  ; then,  fo  far  is 

*See  Letter  from  the  reprefentative  cf  MafTachufet’s 
Bay  to  lord  Camden,  dated  January  29,  i768,  in 
The  true  Sentiments  of  America. 
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he  legiflative  po-wer  from  deriving  all  Its 
luthority  from  the  conilitution,  that  the 
i anftitution  itfelf  is  in  great  part  created 
i y the^^Ieglflative  power; — then  it  is  nor 
that  the  conftitution  is  fo  fixed,  as 
ver  to  be  changed. 

\ 'loft  certainly  the  Englifli  conftitution 
has*  lot  always  been  fixed.  It  often  has 
beei^  changed.  It  has  been  changed  by 
parliament. — To  thefe  changes  we  owe 
our  prefent  liberty.  Suppofe  a greater  de- 
gree of  liberty  to  be  poflible,  is  the  fam^ 
authority  incompetent  to  make  thefe 
changes,  by  which  fo  defireable  an  ob- 
jedt  may  be  attained  ? 

No  doubt  the  Englifh  conftitution  is 
more  fixed,  that  is,  lefs  liable  to  change, 
than  the  conftitution  of  any  other  country, 
ancient  or  modern. — No  doubt  this  is  a 
very  eminent  advantage. — But  whence  a- 
rifes  this  advantage  ? From  the 
not  from  the  impotence^  of  the  legiftative 
power  ; from  the  difficulty  of  uniting  the 
ditferent  branches  in  any  fcheme  of  alte- 

ratior. 
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ration,  not  from  their  inajhity  to  effed 
alterations  when  they  are  united.  Lei 
them  be  once  united,  and  you  may  fa'  j 
of  them  as  truly  as  of  any  other  legifls  L 
ture,  “ Elle  change  la  conftitution  tomn  k 
‘‘  Dieu  crea  la  lumiere'^.” 

In  this  inftance  therefore,  as  well  ar  'in 
any  other,  parliament  may  change  , the 
conftitution,  by  abridging  or  contr  jlling 
the  power  of  the  king.  But  till  it  is  a- 
bridged  or  controlled,  the  power  itfelf 
and  the  exercife  of  it  arp  furely  conftitu- 
tional. 

* See  Conftitution  d’Angleterre,  chap.  xli. 
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SECT.  11. 

'an  the  operutions  of  the  whole  body  of 
the  legifature  be  refrained  by  any  a 51  of 
^ the  Crown  ? 


f O anfwer  this  queftion  it  will  be 
neceflary  to  ftate,  and  diftinguifh, 
the  fc  ^^eral  capacities  in  which  the  king 
m^y  be  confidered  as  adling. 

The  king  gives  his  aflent  to  a bill  pro- 
pofed  to  him  by  the  two  houfes  of  parlia- 
ment. The  bill  becomes  a law.  That  is, 
a command  concerning  forts  of  actions  j 
addreffed  either  to  all  the  fubjedts  of  the 
realm  in  general,  or  to  forts  of  fubjedts. 
Here  the  king  adts  in  his  fupreme  legifa- 
tive  capacity.  It  is  legifative,  for  the’ 
power  of  legiflation  is  the  power  of  ilTu- 
ing  commands  concerningycr/j  of  adlions. 
It  is  fupreme,  becaufe  it  is  derived  from, 
dependent  on,  no  other  power. 

No  adt  of  the  king  in  this  capacity  can 
be  applied  to  the  prefent  queftion.  He 

ads 
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ads  here  as  a conftituent  part  of  parli 
ment.  His  confent  to  a bill  is  not  b 
much  the  exercife  of  any  pofitive  pow  ,r, 
as  the  non-exercife  of  a negative  pov  tr. 
The  initiative,  that  is,  the  powT  of  j fit- 
ting the  legiflative  in  motion,  is  the  fi /no- 
tion of  the  other  conftituent  parts  of  /par- 
liament. To  the  king  is  referve' / only 
the  tribunitial  power,  the  power  o /nega- 
tion, of  rejeding  what  he  does  .lot  ap- 
prove *. 

The  king  iffues  a proclamation.  This 
too  7?2ay  be  a command  concerning  forts 
of  adions,  addreffed  to  forts  of  perfons.’ 
Such  a command  is  an  ad  of  legiflation. 
Therefore  here  too  the  king  ads  in  a 
legiflative  capacity.  The  power  he  exer- 
cifes  here  is  called  a power  of  fubordinate 
legiflation 'I'.  For  though  the  command 

be 


* See  Conftitution  de  I’Angleterre,  paffim 
f I call  this  a power  ot fubordinate  legifalion  in 
compliance  with  cuftom.  I would  rather  with  to 
call  It  a power  of  difcretionary  execution.  For  tho’ 
indeed  thefe  are  commands  concerning  forts  of  ac- 
tions, and  addreffed  to  forts  of  perfons,  and  fo  have 
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b(  concerning  farU  of  adions,  and  ad- 
dil  -ffed  to  fortj  of  perfons,  yet  thefe  forts 
of\  idions  are  cCmprifed  in  a more  general 
fori « concerning  which  a command  has' 
heel  I ilTi/ed  by  that  legiflative  power, 
whi^  h is  called  the  fupreme. 

TK"  circiimhances  under  which,  and 
the  fo\ 's  of  perfons  to  whom  thefe  com- 
mands of  the  fubordinate  legillation  are 
to  bQ  ac^ireifed,  are  fpecially  pointed  out 
by  the  fupreme  legillaLion,  In  a word. 


«7.v  property  of  ads  of  legiflation  ; yet  this  power 
'wants  that  independence  which  I have  been  always  . 
gccuftomed  to  attach  to  the  idea  of  legiflation.  i 
have  always  thought  that  there  is  much  truth  in 
that  remark,  of  a very  fenfible  writer  f : “■  The 

“ legiflative  power  (fays  he)  is  that  power  in  any 
“ ftate,  which  can  make  laws  binding  upon  every 
“ other  member  of  the  ftate,  not  to  be  repealed 
“ or  controlled  hy  any  other  power  but  by  itfelf  only. 

Nothing  fhort  of  this  is  legiflation.  Call  any 
“ other  power  by  what  name  you  pleafe,  it  is  not 
“ legiflative.  It  is  fubordinate  to  it,  dependent 
upon  it,  delegated  from  it,  created  by  it.” 

•f  See  the  Defence  of  the  Proceedings  of  the  Houfe  of 
Commons  in  the  Middlefex  Election,  printed  in  1770,  quar- 
to, p.  31. 
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the  will  of  the  fubordlaate  leglflation  s 


direded  as  to  its  objed,  circumfc  ibed  Is 


to  its  exercife,  and  contrcllable  as  to  /ts 
effeds,  by  the  fupreme  legiflation.  I 


i 

can 


No  ad  of  the  king  in  this  capacity 


be  applied  to  the  prefent  queflion*.  ■ 


The  king  hfues  a command  cor  ;ern- 
Ing  mdividual  ddllond^  addrefled  f indi- 
vidual ferfons.  That  is,  he  cor  mands 


individual  perfons,  each  comprifea  within 


a fort  of  perfons,  already  dcfigned  by  the 
legiflaturc,  to  perforin  certain  particular 
adions,  each  comprifed  within  a fort  of_ 
adiont^  already  commanded  to  be  done  by 
that  fort  of  perfons  Here  the  king  ads 
in  his  executive  capacity.  \ ^ 


Clearly 


* For  inftance,  it  is  a general  command  of  the 


legiflature,  that  alJ  perfons,  importing  certain 


merchandifes  from  certain  places,^  do  paj  fi:ch  and 
fuch  duties  ; and  that  the  duties  fo  paid  be  given 
by  the  receivers  to  other  perfons,  who  are  to  ap- 
ply them  to  fuch  and  fuch  purpofes.  Thefe  areall 
general  commands,  concerning  .forts  of  adtions  to 
forts  of 'people.  The  Jegiflature  has  no  individual 
perfon  in  contemplation.  John  Stiles  imports  fuch 
merchandifes  from  fuch  places.  The  king,  as  ex- 
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I Clearly  no  a£t  of  the  king  in  this  capa- 
ci\  y can  be  applied  to  the  prefent  quef- 
tiqpi* 

’The  king  grants  a capitulation,  or  makes 
a treaty.  In  what  capacity  does  he  a£t 
theri  ? 

does  not  aft  in  his  fupreme  legifla-. 
tive  c pacity.  He  never  ads  in  that  ca- 
pacity \)ut  in  conjundion  with  the  other 
conllituent  parts  of  the  parliament.  No 
tommand  is  iiTued ; nor  are  the  perfons, 
whom  he  has  in  contemplation  in  this  ca- 

tcutive " magiftrate,  commands  John  Stiles  to 
pay  the  duties;  commands  a particular  officer  to 
receive  them,  and  to  accompt  for  them  to  other 
perfons : he  commands  thofe  perfons  to  apply 
them  to  their  refpedtive  purpofes.  John  Stiles  re- 
fufes  to  obey  this  command  ; the  king,  as  execu- 
tive magiftrate,  commands  his  officers  to  feize  the 
goods,  fell  them,  &c.  Here  all  thefe  general  com- 
mands are  applied  to  individual  adtions  -aad  per- 
fons. The  fame  reafoning  may  be  applied  to  cri- 
minal cafes.  Where  the  chief  executive  magiftrate 
commands  the  conftable  to  arreft,  the  juftice  to 
commit,  the  goaler  to  receive,  the  judges  and  jury 
to  try,  and  the  fiierifF  to  execute  the  fentence  pro- 
nounced by  the  judges. 
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pacity,  the  forts  of  perfous  to  whom,  nor 
the  actions  the  forts  of  adions  concerning  1 
which,  his  right  of  iifuing  a command  ij 

acknowledged.  , 

He  does  not  ad  either  in  his  fubordi- 

nate  legiflative,  or  in  his  executive  cajir- 
city.  They  prefuppofe  a more  gen  ral 
command  concerning  the  fame  a<f  /ons 
and  perfons. 

What  does  he  do  then  ? He  maxes  a 
compaB.  He  plights  thtfailh  of  the  na- 
^ tion  to  the  obfervance  of  that  compad. 
He  ads  as  foie  agent,  as  foie  reprefenta- 
me  of  the  whole  legihature.  He  is  in-  ^ 
veiled  with  a full  difcretionary  power,  to 
be  ufed  as  he  thinks  bell,  and  moll  con- 
ducive to  the  benefit  of  the  whole.  . 

This  certainly  is  the  exercife  of  a very 
different  power  from  thofe  which  are  ex- 
erted in  either  of  his  other  capacities.  The 
capacity  itfelf  then  is  different ; no  name 
has  been  found  for  it,  unlefs  that  general 
undefined  one  of  prerogative.  But  though 
no  name  has  been  invented,  the  thing  ex 

ills, 
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ifts,  and  ought  to  have  a name ; let  us  ' 


call  it  his  procuratorial  capacity. 


y The  poweh  which  he  exercifes  in  this 
capacity,  this  agency,  this  reprefentation, 
are  not  perhaps  derived  from  any  pofitive 
aT  of  the  legiflature : they  are  derived 
frl  m cuftom,  from  the  fame  fource  as  moft 
of  \ he  powers  of  the  other  conftituent  parts 
of  t\  e ftate  are  derived. 


• Had  this  plain  and  obvious  diftindion 
of  the  different  capacities  in  which  the  king 
may  be  confidered  as  ading,  been  fuffi-< 
ciently  attended  to,  much  ufelefs  argu- 
ment on  the  prefent  fubjed  had  been 
fpared. 

When  the  king  ads  in  his  procuratorial 
capacity,  when  he  grants  a capitulation^  or 
makes  a treaty^  there  is  no  conflid  be- 
tween different  and  contending  branches 
of  the  fovereignty.  It  is  not  the  execu- 
tive power  that  binds  the Jegiflative ; nor 
a part  of  the  legiflative  that  binds  the 
whole.  But  the  legiflature  is  bound  ,by 


its 
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its  own  conftitutional  agent  and  reprefen- 
tative. 

A capitulation  is  granted  at  the  begin 
ing  of  a war.  It  is  ftipulated,  that^  till  a 
definitive  treaty  of  peace,  the  laws  of  the 
conquered  country  fhall  in  all  points  cor^ 
tinue  in  full  force.  The  war  lafts  twer  /y 
years.  Will  any  man  pretend  that  ne 
parliament  has  a conftitutional  righ  of 
infringing  this  ftipulation  ? Of  chang- 
ing, during  this  interval,  the  laws  of  the 
conquered  coiiritry  ? Surely  Hot.  For  ho 
one  difputes  but  that  all  the  articles  of  a 
capitulation  are  to  be  religioufly  ob- 
ferved. 

A definitive  treaty  Is  figned.  The 
country  is  yielded  to  Great  Britain,  One 
article  of  the  treaty  is,  that  the  laws  .-of 
defcent  and  fucceffion  fhall  temain  invio- 
late, fuch  as  they  were  before  the  conqueft* 
Will  any  man  fay  that  the  parliament  can 
infringe  this  article  Surely  not.  For 
all  the  articles  of  a peace  are  to  be  reli- 
gioufly obferved. 
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Another  article  of  the  treaty  is,  that 
the  mode  of  government,  which  obtained 


before  the  conqueft  in,  the  conquered  coun- 


try, dill  obtain  after-  the  conqueft. 

In  confequence  of  this  agreement  all  alter- 
\ations  in  the  old  laws,  all  additions  to 
\ hem,  are  to  be  made  by  the  chief  execu- 
iftrate,  with  the  advice  of  his 


Is  the  parliament  bound  by 

this 


* This:  I apprehend  to  have  been  the  cafe  of 
Berwick  upon  Tweed  before  its  incorporation  i^to 
the  kingdom  of  England.  This  I apprehend  to  be 
ilill  thVeafe  with  Minorca  and  Gibraltar,  Upon 
no  other  principle  can  I conceive  that  an  order  of 
th^king  in  council  fliould  be  binding  in  Minorca 
or  Gibraltar,  any  more  than  a proclamation  of  the 
king,  unauthorifed  by  parliament,  fhould  be  bind- 
ing in  London  or  Middlefex. 

Upon  the  fame  principle  the  different  regula- 
tions made  by  fucceffive  kings  in  Ireland  may  be 
juftified.  They  were  all  adts  neceffary  to  give 
full  effeiSt  to  this  one  original  grant,  “ that  the 
“ fubjecls  of  the  Englifti  pale  in  Ireland  fhould 
“ enjoy  the  Englifli  conftitution  there  in  Ireland.’’ 
To  this  purpofe  thefe  regulations  were  made  by  the 
foie  authority  of  the  king,  in  hlsTubordinare  legi- 
flative  capacity,  till  the  eftablifliment  of  an  Irifli 
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this  article  ? Certainly  it,  is.  ’ This  too  is 
its  own  aa,  for  it  is  the  aa  of  its  own 


Let  us  fee  how  far  this  reafoning^  is  ap- 
plicable to  acquired  countries. 

A Number  of  men,  fubjeds  of  t^e 
realm  of  Great  .Britain,  affQciate,  w th 
the  defign  of  peopling  and  cultivatir^  a 
derelia  country : or  of  purchafing  ^^om 
the  natives,  or  acquiring  by  forae  other 
means,  a traT  of  land  thinly  inhabited, 
and  ill  cultivated.  They  apply  to  the 
king  for  a charter.  The  king  .grants  it. 
Now  in^what  capacity  can  the  king  be 
confidered  as  aaing'when  he  .grants  this 
charter  ? 

parliament.  From  that  tinie  the  regulations  ceaf- 
ed.  The  king  governed  his  Iriih  fubje£ts  by  an 
Irifli  parliament. 

The  illlmited  power  which  I attribute  to'the 
king  in  his  procuratorial  capacity  may  be  thought 
to  be  pregnant  of  danger.  It  may  be  lb.  Let  it 
then  be  limited.  Let  the  legiflacure  draw  the  line, 
beyond  v/hich  its  agents  fiiail,  not  go.  But  till 
that  line  be  drawn,  the  power  exiHsi  and  has  been 
uniformly  exercifed. 


D 2 


Plainly, 
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j Plainly,  he  does  not  a(ft  in  his  fupreme 
Ucgiflative  capacity,  nor  in  his  fubordi- 
nate  legiflative,  nor  in  his  executive  ca- 
paciti^sK. 

Every  reafon  alfigneJ  above,  in  the  cafe 
of  hrs  granting  a eapitulation,  or  figning 
al  reaty,  is  applicable  to  the  prefent  cafe 
of  granting  a charter.  By  a charter  I 
meai  only  2^^  original  charter,  granted  to 
new'fettlers.. 

He  ads  then,  when  he  grants  Rich  a 
charter,  in  the  fame  capacity  as  when  h-e* 
grants,  a capitulation,  or  makes  a treaty. 
He  ads  in  his  proeuratoriat  capacity. 

In  fad,  to  grant  a capitulation,  and  to 
grant  Rich  a charter,  are  ads  of  the  very 
fame  nature.  Both  are  compads,  to  botli 
the  faith  of  the  nation  is  plighted. 

When  the  king  grants  a capitulatfen 
what  does  he  .?  He  fays  to  the  enemy, 
« Submit  yourfelves  to  the  power  of  Great 
“ Britain,  and  I,  the  agent,  the  repre- 
* “ fentative  of  the  fovereignty  of  Great 
“ Britain,  will,  in  the  name  and  by  the. 

“ authority 


■Se£t  IL  TO  THE  Colonies.  37 

authority  of  .that  fovereignty,  aflure  to 
“ you  fuch  and  fuch  conditions.’* 

What  .does  he  elfe  when  he  grants  a 
charter,?  “ Go,  fays  he  to  the  fubjefts, 
“ poflefs  yourfelves  of  this  country ; 

people  it,  cultivate  it,  fuhmit  it  to  the 
“ power  of  your  country,  and  I,  the  a ^ 
“ gent,  the  reprefentative  of  jour  fov  I 
“ reign,  will  reward  your  labours  by  ' he 
“ alTurance  of  fuch  and  fuch  condition^.” 

Can  any  reafon  be  afligned  why  the 
faith  of  the  nation  plighted  to  an  en&my^ 
by  the  avowed  conftitutional  agent  and  re- 
prefentative’ of  the  nation,  fhould  be 
deemed  facred  ; and  the  fame  faith  plight- 
ed to  a fubjeB  by  the  fame  agent,  and  re- 
prefentative, fhould  not  be  deemed  equal- 
ly facred  ? 

We  may  then,  I think,  fafely  conclude, 
■that  in  granting  a charter  the  king  ads 
in  the  fame  capacity  as  when  he  grants  a 
capitulation ; that  the  one  ad  is  juft  as  con- 
ftitutional, juft  as  valid  as  the  other;  that 
:(hc  terms  of  the  one  are  to  be  as  facrediy 
P 3 obferved 
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obferved  as  the  Cerms  of  the  other : that 

1 

\ if  either  of  them  do  in  exprefs  terms  re- 
ftrain  the  parliamer^t  fiom  exercifmg  cer- 
tain a(^s  of  Its  fupreme  power  over  the 
conquered  or  acquired  country,  the  parlia- 
ment is  bound  by  that  reftridtion,  fo  long 
as  the  inhabitants  of  the  conquered  or  ac- 
ql,  red  country  adhere  to  the  conditions 
on'yvhich  the  capitulation  or  charter  was 
granted;  but  that  to  all  other  purpofes 
they  are  fubjedt  to  the  fupreme  power  of 
parliament,'  and  can  by  no  after  adt  ol 
the  crown  be  releafed  from"  that  fubjec- 
tion.  For  the  one  great  condition  on 
which  the  capitulation  or  the  charter  is 
granted  is,  that  the  conquered  or  acquir- 
ed country  becomes  fiibjeSi  of  the  realm 
of  Great  Britain. 

The  unconftitutional  rnaxims  adopted 
by  the  Stiiaft  family,  threw  no  fmall  ob- 
fcurity  on  this  queftion.  They  were 
wont  to  confider  all  conquered  or  acquired 
countries  as  belonging  to  the  king  alo?te ; 


as 
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as  being  part  of  his  foreign  * dominions, 
in  the  fame  manner  as  Gafcony  or  Nor-  > 
mandy,  and  as  fubjed  therefore  to  the 
authority  of  ^ the  king  alone.  Charles  I. 
alTerted  this  exclulive  authority  in  a letter 
to  the  fpeaker  of  the  houfe  of  commons. 

After  the  Reftoration,  this  idea  was,  i ^ 
part  at  leaft,  abandoned;'  and  the  cou 
tries  acquired,  whether  by  conquefl^  or 
' colonifation,  began  to  be  confideret;'  as 
parts  of,  or  belonging  to  the  realm. 

^ Still  however  the  line  between  refpec- 
tive  powers  of  the  king  and  parliament  f 
over  them  were  far  from  being  precifely 
drawn.  It  was  far  from  being  fixed,  in  * 
what  capacity  the  king  aded  when  he 
granted  charters. 

The  idea  of  a diftind  fovereignty  in 
the  king  over  the  colonies,  unconneded 
with,  and  independent  of  the  parliament, 
was  indeed  apparently  given  up.  But 
many  of  the  pradices,  which  are  to  be  juf- 

* See  Pownal’s  Adminiftration  of  the  Colo- 
nies, ed.  5.  voi.  i.  p.  122. 
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tified  only  by  that  idea,  were  ftill  re- 
tained. ■ 

I fliall  only  mention  two.  The  firfl  is, 
the  'giving  to  the  king  in  council  the 
power  of  hearing  and  determining,  in 
dernier  rejort^  all  caufes  arifing  in  the 
colonies.  This  regulation  was  a confe- 
qu\  ice  of  confidering  the  colonies  as  part 
of  thi  king’s  foreign  dominions  Appeals 
lay  ill  Normandy  to  the  duke  in  council. 
They  lie  at  prefent  from  Jerfey,  Guerri- 
fey,  &G.  to  the  king,  as  duke  of  Nor-* 
mandy.  But  if  the  colonies  are  part  of 
the  realm,  fuch  appeal  is  uneonftitu- 
tional. 

This  is  not  only  unconftitutional,  but  it 
Is  againft  an  exprefs  law.  For  by  the  adl, 
lo  Gha.  I.  G.  lo.  for  regulating  the  privy 
council,  and  taking  away  the  ftar-cham- 
ber,  it  is  faid  (fedt.  iii.)  “ that  the  coun- 
“ cil  table  hath  of  late  aflumed  unto  itfelf 
a power  to  intermeddle  in  civil  caufes, 
and  matters  only  of  private  intereft  be- 
tween  party  and  party,  &c.  &c.  By 

“ which 
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“ which  (fays  the  a£l)  great  and  manifold 
“ mifchiefs  have  arifen.”  For  remedy, 
the  a<ft  not  only  abolilhes  the  ftar-chamber, 
and  the  jurifdidion  of  feveral  other  courts 
ereded  on  the  fame  model,  (fed.  in.  and 
iv.)  but  likewife  declares  “ that  neither 
“ his  majefty,  nor  his  privy  council  havp, 
or  ought  to  have  any  jurifdidion,  ^ c. 
“ by  Englifli  bill,  See,  to  determine,  or 
difpofe  of  lands,  &c.  of  any  of  the  fub- 
“ jeds  of  this  kingdom,”  (fed.  v ) Now 
)are  not  all  the  colonies  parcels  of  this 
kingdom  ? And  if  fo,  is  not  a judicial 
power  thu's  exercifed  by  the  king  in  coun- 
cil over  the  polonies,  exerted  in  the  teeth 
pf  an  ad  of  parliament  ? 

By  a proviljon  in  6 Anne,  ch.  6.  the 
two  privy  councils  of  the  two  kingdoms 
are  confolidated  into  onej  which  privy 
council  is  to  have  the  fame  powers  as  the 
privy  council  of  England  lawfully  had  be- 
fore the  union,  and  none  other.  Colonies 
were  now  eflablifhed.  Yet  here  no 

power 
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power  of  appea.l  h given  to  the  king  in 
^council. 

In  truth,  tWe  conftitution  is  fo  totally  a 
ftranger  to  this  power  affumed  by  the 
king  in  council  over  the  coloniesj  that  it 
has  left  him  in  a flate  of  utter  debility, 
uri’nvefted  with  any  cpercive  power  to  en- 
foi^  e the  execution  of  his  judgments.  Of 
thisViebility  a caufe,  at  this  moment  de- 
pfnd^ng  in  one  of  our  colonies,  afforded 
a ftriking  proof.  An  order  was  fent  to 
expedite  it."  This  order  produced  the 
fame  effedf  ori  the  judges  as  an  equal 
quantity  of  blank  paper.  And  as  if  fim-, 
pic  difobedience  were  not  enough,  they 
treated  it  with  fcorn 

The  fecond  practice,  which  iffues  from 
the  fame  fou'rce,  and  is  equally  uncon- 
llitutional,  is  the  ftanding  direftion  iffued 
by  the  king  to  governors.  They  are  au- 

* It  was  called  a Whitehall  mandate”'  Andv 
as  a reafon  for  paying  no  regard  to  ir,  their  re- 
verences obferved,  “ that  the  privy  council  might 
“ err  as  well  as  they.’’ 
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tHorifed,  it  feems,  to  exerpfe  this  poXvdr, 
not  only  according  to  their  fird;  commif-  ) 
fions,  and  the  terms  of  the  charter,  but“^ 
“ by  fuch  further  powers,  inJiruBions^  and 
authorities  as  fhall  at  any  time  hereafter 
be  granted  or  appointed  them,  under  the 
fignet  or  fign  manual,  or  by  order  ff 
“ the  king  in  his  privy  council.”  P Ire 
the  executive  power  takes  upon  itfe  f to 
modify,  to  curtail,  or  extend  the  c ^ders 
of  the  fiipreme  legiflative  power,  or  what 
has  been  done  or  granted  by  the  king  in 
his  procuratorial  capacity.  This  furely  is 
fomething  more  than  a fuhordmate  power 
of  legiflation.  It  is  a power  that  rides 
paramom2t  over  all. 

Another  miftake,  which  has  been  con- 
flantly  perilfted  in  ever  fmee  the  Revolu- 
tion, is  attributing  to  the  king  in  his  fub^ 
ordinate  legiflative  capacity,  powers  which 
belong  to  him  only  in  his  procuratorial 
capacity. 

Thus  we  have  feen  in  the  laft  feflion, 
that  when  the  province  of  New  England 

had 
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had  forfeited  its  charter,  king  William 
^ granted  it  a fecond.  And  it  was  declared 
l:n  council  that  he  had  a right  to  do  fo. 

From  the  queftion  of  the  king,  and  from 
the  anfv>rer  of  the  council,  it  is  clear  that 
both  king  and  council  confidered  the 
granting  of  the  original  charter,  and  the 
gri  iting  of  this  fecond  charter,  to  be  adls 
of  ti  e fame  power,  exercifed  by  the  king 
in,on\  and  defame  capacity.  For  all  this, 
it  appears  pretty  evident  from  what  we 
have  before  laid  down,  that  though  called 
by  the  fame  name,  they  are  adts  of  diffe- 
. rent  powers,  exercifed  by  the  eking  in 
different  capacities. 

The  original  charters  granted  to  new 
fettlers  appear  to  be  treaties,  capitulations, 
compads,  made  by  the  king  in  his  pro-p 
curatorial  capacity.  But  thefe  charters 
once  forfeited,  the  fettlers  are  in  all  points 
fubjed  to  the  power  of  parliament.  They 
are  in  the  cafe  of  countries  furrender- 
ing without  terms,  or  fettlers  emigrating 
without  a charter.  A fubfequent  charter 
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is  no  treaty  ; no  compact ; is  not  granted 
by  the  king  in  his  procuratorial  capacity. 
It  contains  only  privileges,  granted  in  his 
fubordinate  legiflative  capacity  ; and  thefe 
privileges  are  not  only  revocable  by  any 
fubfequent  commands  of  the  fupreme  legis- 
lature, but  are  no  farther  valid  than  as  thjy 
are  conformable  to  fuch  of  its  comma’  is 
as  are  now  actually  fubfifting. 

This  is  not  a mere  difpute  of  w(  rds  j 
the  diftindion  is  important  in  its  confe- 
quences. 

Whatever  the  king  does  in  his  fubordi- 
nate legiflative  capacity,  is  not  only  fub- 
jed  to  the  controul  of  the  fupreme  legilla- 
tive  power  ; that  is,  to  that  body,  of  which 
he  is  an  effential  part,  on  the  proceedings 
of  which  he  can  put  an  abfolute  negative ; 
but  befides  this  controul  there  is  another 
in  the  judicial  power,  to  which,  I appre- 
hend, what  he  does  in  his  procuratical  ca- 
pacity is  not  always  fubjed. — When  he 
grants  charters,  or  makes  treaties  in  virtue 
of  this  power,  no  court  can  judge  of  the 

pro^ 
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propriety  of .thein.  They  are  -facred  to 
ihem.diS  a£ts  of  parliament.  If  he  makes 
^regulations  in  his  fubordinate  legiflatiye 
'capaijity,  -the  courts  of  juflice  are  judges 
oi yXitix  legality . , They  tell  whether 
the  regulations  are  founded  on  original  ca- 
^pitulations,  or  ^.charters,  on  the  laws  al- 
wed  to  be  in  force  in  the  refped;ive..co- 
lo.'ies,  or  in  the  general  laws  of  the  eni- 
/piil^' ; and  if  they  are  not  founded  on  any 
of  thefe,  the  courts  can  give  relief. 

Farther,  if  the  grant  of  capitulation^, 
or  charters,  and  all  the  other  and  fubfe- 

- quent  regulations,  j made  by  the  king  in 

- conquered  or  acquired  countries,  are  made 
in  virtue  of  one  and  the  fame  power,  then 
they  are-all,  or  none,  controulable  by  the 

. fupreme  legiflation. — Of  two  confequences 

- one  would  follow  : Either  the  king  is  al- 
.ways  abjolute  in  conquered  or  acquired  coun- 
, tries,  independent  of  parliament,  and  un- 

controulable  by  it ; or  capitulations , aud 
charters  lofe  their  properties, , and  ceafe.to 
have  the  force  of  compacts. — 

If, 
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If,  on  the  other  hand,  the  grant  of  capi- 
tulations, or  original  charters,  be  confidered 
as  aas  of  the  kin'gdn  his  prOCuratorial  ca- 
pacity^;  and  all  fuhfequent  aas'X>f  the -king, 
as  adls  either  of  the  fubordirrate  legillative, 
or  of  tlie  executive  povver  ; we  have  at 
once  the  line  we  were  in  fearch  of ; a line 
fhehdng  how  far  'parliament]  is  boiif  J’ok 
^ reftrained  by-'any  aa  of -fheiking  in  tlxC  ex- 

•ercife-of'that^power,'\with'iw:hich  'h(  lii.in- 
vefted  ovee  conquered  ■ or  Jacquired  coun- 
^ tries,  'j  ^ i .... 

Therjiowers  or  exemptionsjgranted  by^  ■ 
capitulations,  or  original  charters,  are' what 
it  cannot  vacate.  In- all  things  elfe  the  in- 
habitants of  conquered 'or  acquired  coun- 
tries are  fubjea  to  the  power  of  , parli- 
ament. • 
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SECT.  IlL 

Is  there  any  other  principle  in  the  eonjlitutien 
to  rejtrain  the  operations  of  the  whole  body  of 
the  legijlature  on  the  particular  point  of  tax- 
ation  ^ 


iv 


ERE  a country  to  furrender  to 
Great  Britain,  without  any  capi- 
tulal  .on  or  treaty  whatever,  it  would  from 
that  moment  become  fubjed;  to  the  Britifh 
legiflature,  that  is,  to  the  authority  oi^ 
parliament ; for  the  king  would,  hold  it  in 
right  of  his  crown,  and  he  could  by  no  adt 
of  his,  after  it’s  furrender,  exempt  it  from 
the  power  of  parliament.  Whatever  power 
the  parliament  could  conftitutionally  exert 
over  the  other  fubjeds  of  Great  Britain, 
the  fame  power  it  could  exert  over  the  in- 
habitants of  a country  thus  furrendered 
without  treaty  or  capitulation. 

Were  a number  of  Britilh  fubjeds  to 
emigrate,  and  take  pofleffion  of  a vacant 

country. 
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coantry,  "^ould  they  by  fu^h  an  emigrati- 
on ceafe  to  be  Britifla  fubjefls  ? I fuppofe 
not.-  'Would  they  then  ceafe  to  be  under 
the  jurifdidtion  of  the  Britifh  leglfla^re  ? 
I fuppofe  not.  Subjedlion  to  the  jurif^ 
diflion  of  the  Britifh  legiflature  is  the  very 
circumflance  which  conftituteS.  a Britifh 
fubjedt.  • '' 

Confider  the  furrendering  country  as 
making  a capitulation  or  treaty ; conf  ier 
the  emigrating  fubjedts  as  praying,  obtain- 
ing, and  accepting  a charter,  what  would 
be  their  fituation  then  ? In  this  cafe  they 
make  a compad;  with  the  king,  ading  in 
his  procuratbrial  capacity,  as  agent  and  re- 
ptefentative  of  the  whole  legiflature.  In 
this  capacity,  and  by  this  compad,-  the 
king  engages  to  repeal,  as  to  them,  certain 
laws,  and  to  eflabli^  others.  A capitula- 
tion, a treaty,  or  a charter,  does  this,  or 
it  does  nothing.  -It  gives  them  powers, 
which,  as  Britifh  fubjeds^^  they  had  not  by 
law.  It  exempts  them  from  reftraints,  and 
‘ E,  from 
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from  duties,  to  which,  as  Briti^  fubjeds, 
they  were  fubjeded  by  law. 

. What  powers  then  muft  fuch  compad 
be  underflood  to  have  given  them  ? Such 
powers  as  are  therein  fpecified,.  and  more- 
over fuch  other  powers^  not  fpecified,^  as  it 
is  neceflary  they  fhould  enjoy,  in  order  to 
Vcercife  fuch  powers  as  are  fpecified.  It 
gV/es  them  thefe  and  no  other. 

i’rom  what  duties  and  vrhat  reflraints 
ft  fuch  a compad  be  underftood  to  have 
exempted  them  I From  fuch  duties,  aqd 
fuch  reflraints  as  are  thereia'  fpecified  ; and 
moreover,  from  fuch  other  ddties  and  rc- 
flraints  as  are  not  fpecified : but  from 
which  k is  neceffary  to  be  exempted,,  in 
order  to  their  full  enjoyment  of  exemption 
from  fuch  duties' and  reflraints  as  are  fpe- 
cified. From  theje.^  and  no  other y it  exempts 
them. 

Whether  among  the  powers  conveyed, 
and  the  exemptions  granted  to  the  colo- 
nies by  their  charters,  the  exclufive  power 

of 
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of  fixing  their  own  internal  Icgiflatibnj  and 
a full  exemption  from  internal  taxation  by 
theBritifh  parliament,  be  indeed  fpecifically 
named  ; or  be  neceflary  to  the  full  exercife 
of  the  powers,  of  to  the  full  enjoyment  of 
the  exemptions  that  ^refpecified,  is  a quef- 
tion  which  will  meetus  in  its  proper  place. 

But  may  we  not  go  farther  ? May  we  n jt 
fay,  that  a cafe  may  be  put,  in  which,  be- 
yond thefe,  Hill  other  powers  and  exem  5ti- 
ons,  neither  fpecifically  named  in  the  c im* 
ya6t,  lior  neceflary  to  the  excrcife  and  en- 
joyment of  fuch  a«  are  fpecifically  named, 
may  yet  fahly  be  fuppofed  to  be  conveyed 
and  granted  by  a charter  ? If  fhould  feem 
fo,  if  thofe  who  accepted  it  did,  from  the 
,beginning,  underftand  the  charter  to  have 
conveyed  fuch  other  powers  and  exempti- 
ons ; if  in  confequence  of  that  interpreta- 
tion, they  haveever  fince  conftantly  and  uni-^ 
formly  exercifed  thofe  powers,  and  enjoyed 
thofe  exeniptions  j and  if  thofe  who  by  thera- 
felves,  or  by  their  agent,  granted  the  char- 
ter, did  at  the  beginning  acquiefce  in  this 
^ 2 inter- 
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interpretation,  and  have  ever  fmce  con- 
ftantly  and  uniformly  allowed  the  exercife 
of  thofe  rights,  and  the  enjoyment  of  thofe 
exemptions.  ? . ^ 

This  language  we  may  allow,  I think, 
to  be  agreeable  to  the  fpirit  of  the  confti- 
tution.  The  uniform  exercife  of  any 
Dwer,  by  any  branch  of  the  community, 
from  the  very  foundation  of  that  commu- 
nin', during  fo  long  a fpace  of  time,  in  the 
fact'  of  the  legiflature  is,  according  to  the  de- 
hnition  we  have  already  given  of  the  conftj- 
tution,  a fufficient  proof  that  fuch  a power 
is  conftitutionaL 

If  therefore  the  Americans  fhould  have 
been  miftaken  in^  their  interpretation  of 
their  charters  ^ if  they  fhould  have  fup- 
pofed  them  to  have  conveyed  more  pow'ers, 
or  granted  more  exemptions,  than  they 
leally  were  meant  to  convey  or  grant : — 
yet  if  that  interpretation  w'as  poeval  with 
the  charters  themfelves  ; if  their  condud: 
was  guided  by  it ; ' and  if,  for  more  than 
.a  hundred  years,  parliament  has  looked  on 

an 
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an  unconcerned  fpedator,  'would  not  this 
be  equivalent  to  what  is  called  ';iiJiQm  in  the 
common  law  ? Would  it  be  politic  all  at 
once  to  affume  a power  to  which  parlia- 
ment has  no  right ; or  having  ought  to 
have  ajerted,  if  not  exercifed  it  long  be- 
fore ? — Would  there  be  no  injuftice  ill 
treating  as  groundlefs,  expectations  auth  j- 
rifed  h'y;  the  filence  of  parliament,  imbibed 
by  the.prefent  colonifts,  with  the  prejud  ces 
of  their  earlieft  infancy  ? • ‘ 

/ It  is  now  afferted,  that.a  full  exemption 
from  internal  taxation  by  parliament,  was 
alway&'fuppbfed  by  the'grantees  to  be  con- 
veyed by  the  charters;  and  that  this  fup- 
pQn.uon  .has'jbeen  conftantly  acquiefced  in 
by  parliament. . What  truth  there  is  in 
this,  is  likewife  a queftion,  which  will  meet 
us  in  another  place.  < , 

In  the  mean  time  there  is  another  prin- 
ciple,, on  which  the  right  of.impoling  in- 
ternal .taxes,  .overt  the  colonies,  has.  been 
combated  ; a principle  which,  has  no  rela- 
tion to  any  particular  chatters  ; or  to  the 
E 3 fpecific 
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fpecific  powers  or  exemptions  grounded 
on  them,  c 

In  fupport  of  this  principle,  the  vener- 
able Wme  of  Locke  is  * rung  inceflantly 
in  ous  ears  : — he  is  to  prove  it  to  be  found  > 
ed  in  fome  immutable  law  of  nature.  And 
!f  thisibe  not  enough,  fhoald  the  apoftolic 
o -der  be  inverted,  flriould  this  immutable 
•put  on  mutability,  then  the  whole  phalanx 
ofl  awyers,  from  Coke  down  to  Blackftone, 
arJ  to  be  brought  up  in  array.  They  are 
to  prove  it  an  eflential  part  of  the  Britifh 
conftitution.  • 

The  principle  is  this. — That  no  power 
on  earth  has  a right  to  take  away  any 
part  of  any  man^s  property^  without  his 

* It  is  remarkable,  that  thofe  who  now  citp 
X/Ocke,  to  prove  a want  of  power  in  the  parliament, 
fhoulcl  be  the  fame  who,  on  another  qecafion,  citeil 
|he  fanae  Locke,  to  prove  the  king  has  a difpenfing 
power. 

' f The  term  property  is  here  ufed  for  the  thing 
over  which  we  exercife  the  right  of  propetty.,  and 
pot  for  the  rjgbt\\t{p\{,  . ‘ 

.2  ^ . own 
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own  confeht  freely  given,  either  in  perfon, 
or  by  his  own  reprefentative,'  freely  chofen. 
This  right  of  nature  (it  is  faid)  is  parti- 
cularly recognifed  by  the  conftitut’pn  of 
our  own  country,  where  taxes  are  a free 

' To  judge  of  the  validity  of  this  maxim, 
the  firft  point  neceifary  will  be  to  unde /- 
ftand  it.  A point  which  has  been  over- 
looked, or  overleaped  by  the  greater  ] art 
of  thofe  by  whom  the  maxim  is  adduc  ,*d. 

To  underftand  it,  it  will  be  neceffary  to 
define  the  terms  of  it. 

J 

This  proceeding,  I am  fure,  Mr.  Locke 
would  not  have  objeded  to,  though  per^ 
adventure  in  the  prefent  inftance  he  for- 
got to  adopt  it. 

What  is  property  ? It  is  that  thing,  I 
apprehend,  or  good  which  you,  the  pro- 
prietor, have  a right  to  ufe  in  a particu- 
lar manner,  and  you  alone,  to  the  exclu- 
fion'  of  every  other  man  whatever. 

Whence  arifes  this  right?  From  the 
command  of  the  law.  It  is  the  law  which 
E 4 fays 
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fays  to  yipu,  the^proprietor,  take  this  things 
ufe  it,  enjoy  it.  Jt  is  the  law,  which  fays 
to  every  other  man,  do  not  take  it,  do  nof’ 
ufe  it,  do.  not  enjoy  it. 

Take  away  the  fence  which  the  law  has 
fet  around  this  thing,  this  good,  whatever 
it  be,  and:. where  would  your  right  or 
I roperty  be  then  ? - ..  • 

this  be  a true  definitiorj  of  the  term. 
^rQ^ertjy  and  to  my  underrtandingi  it  ap- 
pea 's  ^fo,.  what  does  this  boafted  maxim 
carle  to  at  laft  ? ^ Or  how  will  you  apply  p. 
to  the  point  in  queftion  ? It  comes  out  af- 
ter alh  that  the  payment  of  ,a  tax  is  not 
the  giving  up  a?jy  part  of  our  own  pro- 
perty; 'it. is  the  affignment  only  of  a cer- 
tain portion  of  the  coiiimon-  ftock  to  the 
fupport  and  maintenance  of  government. 

That' this  ide.>  of  a tax  h"as,not  been  fuf- 

^ J'  ^ 

ficiently  attended  to,  arifes.  perhaps  fronx 
taxes  be.ing  generally  paid  in.  coin.,  and 
not  in  kmd.  Where  the  tax  is  paid^,  in, 
kind  it  will  appear  lefs  revolting. 

; Tythes, 
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Tytlies,  for  inflance,  is  a tax,  and  a 
very  heavy,  and  perhaps  an  impolitic  one 
too.  Yet  it  appears  at  firfS  fight  ^ that  in 
the  payment  of  this  tax  we  do  riot  gfve 
up  any  part  of  our  property.  Th,*  mean- 
eft  farmer  will  underftand  you,  when 
you  tell  him,  that  nine  {heaves  belong  to 
^are  th.e  property  of)  himfelf,  and  |the 
tenth  belongs  to  (is  the  property  of)  the 
parfon.  ^ , 

^ Let.  the.  fame  farmer  compound  i 3r  his 
tythes,  and  he  will  foon  lofe  fight  pf  this 
idea,  he  will  foon  begin  to  complain  that 
he  gives*a  part  of  his  property  to  the  par- 
fon. Yet  clearly  the  money  paid  in  lieu 
of  the  tenth  fheaf  is  the  purchafe  money 
for  the  tenth  flieaf.  The  law  has  faid  to 
the  farmer,  nine  iheaves  are  yours  : the 
fame  law  has  faid  to  the  parfon,  the  tenth 
is  yours,  The  law  has  faid  to  .the  parfon, 
meddle  not  with  the  nine  iheaves : the 
fame  law  has  faid  to  the  farmer,  meddle 
not  with  the  tenth. 

Js  not  the  fame  reafoning  applicable  to 
6 taxes 
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taxes  paid  for  the- fapport  of  civil  govern- 
ment ? Are  not  thefe  too  the  pi^operty  of 
the  civil  magiftrate  ? 

The  queftion  then  is  not  who  is  to  give 
away  our  property  j no  man,  rio  body  of 
men  is  to  do  it.  But  who  is  to  apportion 
and  diftrihute  the  feveral  parcels  of  the 
common  ftock.  For  when  the  legiflature 
vefts  the  property  of  fo  many  acres  of 
laji^jjor  the  property  of  whatever  thing 
’ or  goq  1 you  pleafe  jn  me,  it  is  always 
with  the  implied  referyation  of  fo  much 
of  the  produce  thereof  as  the  legiflature* 
then  has,  or  at  any  future  period 
back  for  the  fcrvice  of  the  conjmunity  iif 
general. 

Taxes  then  cannot,  in  a proper  fenfe^ 
be  called  a gift^  much*  lefs  a free  gift. 
For  in  the  fl;rid:  and  proper  fenfe  nothing 
is  given,  if  by  given  is  meant  ceding  that 
which  is  our  oven,  that  which  we  have  a 
right  to  withold. 

The  commons  indeed,  in  impofing  aids 
and  taxes  make  ufe  of  the  terms  “ give 

“ and 
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“ and  grant.*’-  And  thf^  term  is  in  them 
allowable  enough.  For  the  commons  are 
itivefted  with  the  whole  property  of  the 
kingdom,  in  truft  that  they  fhall^apporT 
tion  and  diftribute  to  the  fupreme  execu- 
tive magiftrate,  that  .which  is  - neceffary 
to  the  fupport  of  his  department  of  the 
government  ; and  that  they  fliall  “co- 
operate in  fecuring  to"  each  man  his 
fliare  of  the  remaining  • parcel  ; which 
lhare  alone-  is^-  his  property,  "a  id  to 
be  difpofed  of  as  he  pleafes,  Th(  y give 
and  grant  to  the  magiftrate,  that  which 
is  neceflary  to  the  exigencies  of  the  magi- 
ftrate ; and  in  the  fame  fenfe  they  give  and 
grant  the  reftdue,  to  every  man  his 
ihare. 

* On  this  falfe  notion,  that  the  pay- 
ment  of  taxes  is  the  giving  up  a part  of 
‘‘  our  property,”  is  ingrafted  another  idea, 
DO  lefs  falfe,  that  taxes  cannot  in  a free 
ftate  be  granted  but  by  the  confent  of 
the  giver.’’ 


This 
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This  idea  of  confent  has  been  much  in- 
fifted  on  by  lawyers.  It  may  therefore  be 
right  to  ftate  their  opinipns  in  their  own 
words.  : • 

It  would  be  tedious  to  cite  them  all, 
Let  us  then  content  ourfelyes  with  the 
words  of  a learned  leader  of,  them,  who  is 
himfelf  a hoft.  ♦ 

“ No  fubjedt  of  England  (fays  he  *)  can 
“ be  conftrained  to  pay  any  or,  taxes, 

. “ evei  foT  the  defence  of  the  realm,  or 
fupprt  of  government^  but  fuch  as  are 
“ impofed  by  his  own  confent^  or  that  of 
‘‘  his  reprefentathe  in  parliament.*’’ 

To  prove  that  every  EngliOiman  has 
really  a reprefentative  in'  parliament,  the 
fame  commentator  informs  us,  “ that  on- 
ly fuch  are  excluded  (from  the  pri- 
“ vilege  of  voting  for  a reprefentative)  as 
can  have  no  will  of  their  own  j that  there 
is  hardly  2.  free  agent  to  be  found,  but 

* See  Blackftone’s  Commentaries,  vol.  i.  p, 
140.  5.  edit,  oaavo,  printed  at  Oxford,  1773. 

‘‘  what 
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“ what  is  intituled  to  a vote  in  fome  place 
or  other  in  the  kingdom  " • 

That  we  may  not  however  fuppofe  that 
the  confent  of  our  reprefentative  depends 
upon  our  own  perfonal  confent,  thJ  learn- 
ed commentator  reminds  us  (of  what  is 
moft  certainly  true)  that  “ the  reprefen- 
tative,'  once  chofen,  is  not'  bound  to 
‘‘  confult  with,  or  take  the  advice  of  his 
“ conftituents  upon  any  particular  point, 
“ unlefs  he  himfelf  thinks  it  proper  o pru- 
^ dent  fo  to  dojj'.”  • . 

When  the  learned  commentator  tomes' 
to  con{id?r  the  foundation  of  the  Cxclufive 
privilege  of  the  commons,  by  which  all 
grants’of  fubfdies  muft  Originate  in  their 

* See  Blackftone’s  Commentaries,  vol.  i.  p« 
172.  The  learned  author  is  rather, hard  upon  us 
in  this  paflage.  At  a fmgle  ftroke  he  deprives,  I 
believe,  three  fourths,  of  our  fellovv  citizens  of  free 
will  and  free  agency,..  Upon  another  occafion  he 
is  as  Angularly  generous  j he  beftows  free  will 
and  free  agency  orr  fays  of  light,  watches,  6ic.  &c. 
See  ib.  p,.  38.  ui,,  . .. 

f See  his.’Cam-mentaries,  vof  i,  p.  159. 

houfe, 
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houfe,  he  rejeds  the  general  reafon  affign- 
cd  for  it,  that  the  fu’pplieS  are  raifed 
« upon  the  body  of  the  people,  and  there- 
“ fore  it  is  proper  that  they  alone  fhould 
“ have^che  right  of  taxing  themfelves,”— 
and  affigns  another,  “ that  they  are  a tent' 
“ for  ary  ekeiive  body,  freely  nominated  by 
“ the  people,  and  therefore  lefs  liable  to  be 
“ influenced  by  the  crown ; and  whert 
“ pnce  influenced,  to  continue  fo,  than  the 
lor(  8,  who  are  a permanent  and  here-> 
« dita  -y  body,  created  at  pleafure  by  the 
“ kina 

. The  attentive  reader  will  obfe;-ve,  that 

* See  his  Commentaries,  vol.  i.  p.  169,  The 
circumftance  of  their  being  a temporary  and  elective 
body,  is  no  doubt  one  good  reafon  why  the  com- 
mons fhould  be  erftrufted  with  the  powfir  of  a tax- 
ation ; as  thecircumftandfe  of  the  lords  being  a per- 
manent and  hereditary  body,  is  a very  good  reafpri 
why  they  fhould  not  be  entrufldd  With  it.  The 
danger  however  would,  I apprehend,  arife,  not 
from  the  influence  of  the  crown,  but  from  partial 
attachment  to  their  own  interefts.  The  diftinc- 
tion  of  terres,  nobles,  &c.  would  foon  arife,  if  th'e 
power  of  taxing  were  intrufted  with  the  peers. 

the 
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the  citations  produce<l,  though  all  occur- 
ring within  the  compafs  of  a very  few 
pages,  are  not  eafily  reconr^leable  to  each 
other.  , 

" j 

In  the  firft  it  fhould  feem  that  .he  pri- 
vilege of  granting,  aids  is  appropriated  to 
the  commons,  on  account  of  their  repre~ 
feiitative  capacity ; in  the  laft  it  is  no  long- 
er on  that  account,  but  becaufe  they  are 
a temporary  and  eledlive  body. 

In  the  firft  it  fhould  feem  that  thei ; con- 
fent  to  a tax  makes  fuch  a tax  cc  iftitu- 
tional ; becaufe  their  confent  is  f .e  ex- 
preflion  of  the  confent  of  their  conjJituents. 
In  the  fecond  it  appears,  that  the  confent 
of  the  conftituents  is  a matter  cf  perfed: 
indifference.  ' 

Thefe  contradidtions  I found,  I did  not 
make  them. 

“No  fubjedl  can  be  conftrained  to  pay 
“ any  tax  but  by  his  own  confent  freely 
“ given,  either  ih  perfon,  or  by  his  own 
“ reprefentatlve.”  This  is  the  fence  which 
our  lawyers  tell  us  the  conftitution.  has 

placed ' 
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pijiced  around  Mr.  Locke’s  natural  right 
of  not  parting  with  blir  own  property,  but 
with  bur  confejit . _ ^ ^ ‘ ^ 

This  is  a queftion  of  fads ; kt  us'  then 
appeal  to  fads. 

If  there  be  any  truth  in  this  affelrtibh', 
it  muft  follow, ' that  the  conftitutibn  has 
given  to  every  man  who  is  to  contribute  to  ■ 
a tax:,  the  right  of ‘voting  for  his  repre- 
fentative.  No  man  who  has  eyes  to  fee, 
and  V ho  chufes  to  make  ufe  of  them,  can 
rerioul'y  believe  this  to  be  the  cafe  in  Eng-' 
land.  \ ' ‘ ‘ 

Man  7,  who  are  hot  poor  enough  to  be 
ranked  Wmohg  the  non- whiling,  (fuppof- 
ing  with  our  cbhinientator  that  w^'ant  of 
wealth  implies  want  of  will)  are  yet  bur- 
■geffes  of  no  borough,  have  no  freehold, 
have  none  but  copyhold  lands;  thefe  men 
have  no  votes. 

Many  a man  hires"  a -piece  of  ground 
for"  a long  term ; he  gives  perhaps  ten 
pounds  a year;  he  builds  on  it;  the  rent 
of  the  houfe  he  builds  is  fixty  or  eighty 

pounds 
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pounds  a year:  furely  he  is  rich  enough 
to  have  a will  of  his  own.  He  ought 
therefore  to  have  a ^ote. 

The  holders  of  flock  are  furely  ikh  e- 
nough  to  have  a will  of  their  own.  Their 
attachment  to  the  conftitution  cannot  rea- 
fonably  be  fuppofed  to  be  lefs  ftrong,  lefs 
enlightened,  lefs  adlive  than  that  of  land- 
holders. Their  all  depends  upon  the  pre- 
fervation  of  the  conftitution.  Yet  thefe 
men  have  no  votes.  i 


^ How  many  hundreds  of  our  fellov  ' ci- 
tizens have  large  capitals  engaged  in/ma- 
nufadtures : furely  they  are  rich  er  ough 
to  have  a will.  Yet  neither  havfi  thefe 
men  any  votes. 

Sum  up  the  number  of  citizens  under 
thefe  feveral  deferiptions ; add  the  other 
numerous  claffes  of  citizens,  w^ho,  though 
rich  enough,  as  the  phrafe  is,  to  have  a 
will,  have  yet  by  the  conftitution  no  right 
to  vote.  Then  fum  up  the  number  of 
thofe  who  have  that  right,  ftrike  the  bal- 
lance,  and  it  will  be  found  that  the  non- 
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voters  are  neai'ly  three  fourths  of  the 
whole  mafs  of  citizens. 

Here  then  the  maxim  fails ; it  is  net 
cffenual  to  the  charader  of  a freeman  who 
Is  to  contribute  to  a tax,  that  he  have  a 
right  of  voting  for  his  reprefentative.  The 
greater  part  of  the  fubjeds  of  England, 
though  they  contribute  to  taxes,  have  no 
•right  of  voting  for  their  reprefentatives. 

ror  even  of  thofe  who  hanje  a right  to 
can  it  with  any  degree  of  truth  be 
affirmed,  that  their  own  perfonal.confeni, 
or  t ie  perfonal  confent  of  their  reprefen- 
tativ\  is  neceffary  to  render  a tax  legal. 
If  it  \:ould,  it  would  follow,  that  no  re- 
preferitathe  could  be  chofen  but  by  the 
unanimous  confent  of  every  conjiituent^ 
that  no  law  could  pafs  without  the  unani- 
mous  confent  of  every  reprefentative. 

Here  too,  thank  heaven,  the  maxim 
fails. 

There  exifts  a country,  if  indeed  Poland 
can  be  faid  to  exift,  where  this  idea  of  per- 
fonal indi'vidual  confent  was  adopted  and 

carried 
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carried  into  execution.  '5.'  With  what  fuc- 
cefs,  let  its  prefent  melancjioly  ftate  de- 
clare. The  whole  fabric  of  the  Polifli  go- 
vernment, all  the  abfurdities  with  )which 
it  teems,  are  the  natural  confequence 
of  this  very  principle ; that  no  fubjed: 
fhould  obey  a law,  or  pay  a tax,  which 
is  not  impofed  by  his  own  free  con- 
fent,  given  by  himfelf  or  his  reprefenta- 
tive. 

Yet  this  principle,  pregnant  with  fuch 
fatal  confequences,  have  many  oi  I the 
friends  of  America  chofen  as  a fhif /d  to 
proted  the  colonies  againft  the  po  ver  of 
the  Britifti  legiflature.  This  princii  /le  has 
the  fame  extravagance  laid  down  las  the 
corner  ftone  of  Britifh  freedom.  I 

Still  however  we  are  told,  “ reprefen- 
“ tation  and  taxation  are  infeparable.” 
Afk  for  proofs,  urge  the  number  of 
perfons  not  reprefented  and  yet  taxed, 
you  may  puzzle,  but  you  will  not  con- 
vince. 

F 2 One 
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One  gentlemaii*  atks  himfelf  “ what 
“ are  the  exadt  bounds  and  limits  of 
“ real  reprefentation  ?”  I was  impatient 
to  hea"  the  queftion  anfwered  by  fo  able 
and  acute  a writer. 

But  alas  ! “ he  excufed  himfelf  from 
“ entering  into  the  matter  -f*.”  What  a 
lofs  to  the  world  ! Why  did  he  not  prove 
in  his  own  concife  and  nervous  ftyle,  that 
the  Americans  fhould  be  “ excepted  and 
“ exempted  from  the  reafons  and  the 
“ ru  es  which  obtain  and  take  place  in  tha 
“ cai  ^J  of  other  unreprefented  fubjeds?” 
But  i\  is  probable,  to  make  ufe  again  of  his 
own  Hippy  exprelTion,  “ the  matter  feem- 
“ ed  mhim  fo  clear,  that  whoever  fhould 
mulliply  words  on  this  fubjed,  would 
“ hardly  do  it  for  the  fake  of  being  con- 
“ vinced  §.”  Whether  this  gentleman’s 

* Author  of  the  Cortfiderations  on  the  Mea- 
fures  carrying  on  with  refpeiSl  to  the  Britilh  Co- 
lonies in  North  America, 
f See  p.  130. 

See  ib.  p,  19. 

.§  See  ib.  p.  13. 
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aim  be  to  convince  himfeif  or  others  I know 
not.  But  words  furely  he  .does  multiply. 

Others,  rathef’than  give  up  their  favo- 
rite pofition,  tell  us,  that  the  laAd  is  re- 
prefented  — Be  it  fo — though  it  is  true 
only  of  freehold  land  ; but  whofe  confent 
is  it  that  is  given  then  ? Is  it  that  of  the 
beafl  who  grazes  on  the  land,  or  the  plant 
that  grows  on  it,  or  only  of  the  land  it- 
felf? 

But  if  neither  authority  nor  ar;  jument 
will  convince  us,  the  letter  of  ads  f)f  par- 
liament ^muft  do  the  bulinefs. — 7iie  cafes, 
of  Chefter  and  Durham  are  cite' . as  con- 
clulive.  I 

I allow  all  the  weight  that  [is  due  to 
them  ; and  yet  I might  perhaps  have  been 
miftaken  enough  to  have  cited  them  in  de^ 
fence  of  the  oppolite  opinion.  So  far  from 
proving  that  reprefentation  and  taxation  are 
infeparable,  they  prove  the  contrary.  The 
Durham  ad  exprefsly  fays,  that  before  the 


* This  idea  occurs  in  fcveral  American  writers. 
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inhabitants  of  that  county  were  reprefent- 
ed,  “ they  wqre  liable  to  all  payments, 
“ rates,  and  fubfidies,  e(][fkally  with  the  in- 
“ habitants  of  other  counties,  cities,  and 
“ boroughs,  who  had  their  knights  and 
“ burgeffes  in  parliament*.’^  Allow  the 
adl  to  prove,  that  it  is  expedient,  that  thofe 
who  are  taxed  fhould  be  reprefented,  yet 
to  piake  the  cafe  of  the  Americans  parallel 
to  the  cafe  of  thofe  who  were  the  objeds 
of  thif  ad;,  they  muft  petition  to  fend 
knight!  and  burgefles  to  parliament ; — and 
, be  refut'd.  Nor  does  this  Durham  ad 
fupport  \he  neceffary  connedion  between 
confent  ail  d reprefentation,  any  more  than 
between  reprefentation  and  taxation. — 
Reprefen&atives  are  not  fpoken  of  as  men 
who  (land  in  the  place  of  another,  empow- 
ered to  give  the  confent  of  that  other. — 
They  are  not  faid  to  reprefent,  that  is,  ad 
in  the  name,  or  by  the  authority,  of  their 
conftituents : but  to  reprefent,  that  is,  dif- 
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play,  fet  forth — ‘‘  the  condition  of  their 
country y What  is  this  to  the  plea  of 
not  being  taxed  without  confent  ? 

I may  here  perhaps  be  told,  I expeft  to 
be  told,  that  1 am  deftroying  the  diftin- 
guilhing  charaderiftic  of  Englifli  happi- 
nefs  : beating  down  the  ftrong  bulwark  of 
Englifli  liberty.  If  an  Englilhman  has  no 
property  but  what  government  pleafes  to 
leave  him  ; if  government  can  take  what 
he  has,  without  his  confent,  where  is  the 
) difference  between  him  and  the  fub  ed;  of 
a defpotic  prince  : between  an  Engl'  hman 
and  a Tdrk  ? f 

It  is  not  my  fault  if  I cannot  fee  proper^ 
ty  where  it  is  not.  I can  form  ino  idea 
of  property,  other  than  that  whi(  [1  I have 
given.  That  only  is  my  property  which  the 
legiflature  declares  to  be  fo.  In  this  a Turk 
and  an  Englifhman  are  indeed  on  the  fame 
footing.  I cannot  therefore  confider  a tax^ 
"impofed  by  the  legiflature,  as  a part  taken 
from  my  property.  It  is  only  a diminution 
of  the  fhare  1 have  hitherto,  or  fhould  o» 
F 4 therwife 
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therwife  have,  eryoyed  out  of  the  common 
ftock, 

I cannot  beiieve  that  my  confent  is  necef- 
fary  to^render  this  diminution  a legal,  con- 
ftitutional  ad;  becaufe  I know  that  nei- 
ther was  my  own  confent  ever  alked,  nor, 
of  hx  hundred  men  only  excepted,  that 
of  any  other  man  in  the  kingdorn.  The 
confent  of  the  reft  is  no  more  afked,  or  c 
given,  than  our  confent  was  afked  or  given 
by  our  godfathers  and  godmothers,  to  the 
baptil  mal  vow  they  made  for  us  at  the( 
font.\ 

Whi  *;  the  commons  agree  to,  becomes, 
notwita  ftanding,  a command  of  the  legif- 
lature.  ' We  are  bound  to  obey  it.  We 
may,  wj  can  be,  we  are  conftrained  to  obey 
it. 

Neither  in  this  is  there  any  difference 
between  an  Englifhman  and  a Turk. 

The  refemblance  however  does  not  ftartle 
me  : though  there  be  fome  features  alike, 
there  is  difference  enough  to  diftinguifh 
us. 

That 
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That  difference  will  be  found  in  the  na- 
ture of  the  body,  to  w^hom  our  conftitu- 
tion  has  fo  wifely  entrufted  the  power  of 
taxation  ; the  power  of  apportioning  and 
diftributing  the  whole  flock  of  the  commu- 
nity. It  is  the  circumflances,  it  is  the  par- 
ticular relation,  that  body  flands  in,  to 
the  whole  community,  which  makes  this 
power,  fo  dangerous  in  the  hands  of  a de- 
fpotic  government,  to  be  fo  very  innocent 
in  theirs  : and  which  therefore  conflitutes 
y in  this  refped  the  effential  differen  ^e  be- 
tween a fubjed  of  Great  Britain,  2 yid  the 
fubjed  of  a defpotic  government.  I 

In  defpotic  governments  the  t ower  of 
taxation,  the  power  of  apportio  ling  and 
diflributing  the  whole  flock  of  pe  com- 
munity is  vefled  in  a Angle  man,  or  in  a 
Axed  and  permanent  body  of  men  ; they 
may  have,  they  almofl  always  think  they 
have,  a feparate  and  diflind  interefl  from 
the  refl  of  the  community.  In  England, 
this  power  is  vefled  in  a temporary  and 
eledive  body.  They  cannot  have,  they 
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cannot  think  they  have,  a feparate  and 
diftind;  intereft  from  the  reft  of  the  com- 
munity. They  are  a part  of  the  tax- 
ing power  ; they  may  foon  ceafe  to  be  a 
part  of  it. 

In  an  abfolute  government  every  dimi- 
nution of  my  fhare  in  the  public  ftock,  is  juft 
fo  much  added  to  the  ihare  of  him  who  is  to 
apportion  and  diftribute  that  ftock.  In  our 
government  it  is  quite  otherwife  Every 
diminution  of  my  ftiare  in  the  public  ftock 
necelarily  caufes  a proportionable  dimi-^ 
nutio\  I in  the  fhare  of  thofe  who  are  to 
apport  on  Bnd  diftribute  that  ftock  ; and 
the  caiftitution  has  provided  that  their 
Ihare  fl|  ill  not  be  fmall.  If  I lofe  a bufhel, 
each  ofi  them  will  lofe  a load  ; — if  I pay 
{hillings'  for  the  windows  that  light  my 
cottage,  each  of  them  will  pay  pounds  for 
the  windows  that  illuminate  his  houfe 

This 

* I can  recolIe£t  but  one  inftance  where  this 
perhaps  does  not  hold  altogether. — And  that  is  in 
the  duties  laid  on  beer  that  is  brewed  for  fale. — If 
' . all 
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This  is  my  fecurity.  It  is  a real  and 
permanent  one.  I underhand  what  it 
means  : — it  is  obvious  to  my  fenfes  ; but 
I underhand  nothing  of  a confent  vjhich 
was  never  given,  which  was  never  even 
demanded. 

But  do  the  commons  of  Great  Britain 
hand  in  the  fame  relation  to  the  inhabitants 
of  America  ? If  they  do  not,  have  the 
commons  of  Great  Britain,  according  to 
the  fpirit  of  the  conhitution,  a right  to 
?iy  internal  taxes  in  America?  ^ 

If  they  do  not  hand  in  the  fame  reU  tion^ 
we  are,  I th^ink,  warranted  in  faying,  /that, 
according  to  the  fpirit  of  the  conhi'  ation, 
they  have  not  the  power  ^hich  is  en  irufted 
in  confequence  of  that  relation.— F r if  it 
be  true,  that  the  colonihs,  by  emigration, 
were  not  releafed  from  their  allegiance^  it 
is  equally  true  that  they  forfeited  not  their 

all  the  duties  on  malt  and  beer  were  confoHdated, 
and  laid  on  malt  in  the  firft  inftance,  it  would  be 
at  once  more  equitable,  and,  I fliould  apprehend, 
more  fruitful  in  the  produdf,  as  well  as  lefs  expen- 
five  in  the  collection. 
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rig/ifs.  If  the^  are  fubjeds  to  one  pur- 
pofe,  they  are  fubjeds  to  all.  Now  it  is 
the  conftitutional  right  of  a Britifh  fubjed 
that  rthe  legiflature  do  not  tax  him,  but 
by  the  mediation  and  authority  of  a certain 
body  of  men,  who  Hand  to  him  in  that 
particular  relation  we  have  above  defcribed ; 
and  in  which  the  commoris  ftand  to 
every  inhabitant  of  Great  Britain. 

Does  that  relation  fubfift  .? — In  ftridnefs 
of  fpeech  I think  it  does, — The  advocates 
for  ithe  colonies  tell  us  that  the  acquifitidn 
of  i^merica  has  trebled  our  manufadures: 

c ^ 

has  ^mo^  doubled  the  value  of  our  lands*. 
The  \ iin,  or  the  opprelEon  of  America, 


woulc 


deprive*  tis  of  thefe  advantages  ; 
and  \^3uld  therefore  be  as  feverely  felt  by 
the  members  of  the  houfe  of  commons, 
as  the  ruin  or  oppreffion  of  Great  Britain. 
In  ftridnefs  of  fpeech  then,  the  commons 
cannot  tax  America  witho'ut  at  the  fame 
time  taxing  themfelves. 


* See  Mr.  Pitt’s  fpeech  on  the  repeal  of  the 
Ilamp  ad. 
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The  reciprocality  of  interefts  is  as  real 
between  them  and  the  Americans,  as  be- 
tween them  and  the  other  fubjeds  of  Great 
Britain. 

But  though  it  be  as  real^  it  is^iot  fo 
immediate  in  its  effeds,  nor  fo  apparent 
to  thofe  who  are  to  pay  the  tax,  perhaps 
not  always  to  thofe  who'  are  to  impofe  it. 
Poffibly  therefore  it  might  not  produce  the 
fame  efreds  on  the  minds  of  the  taxers  : 
moft  certainly  it  would  not  give  the  fame 
j fenfe  of  fecurity  to  the  taxed. 

To  give  the  parliament  therefore  •!  right 
of  taxing*the  Americans,  without  v’hlating 
the  fpirit  of  the  coriftitution,  fo  nething 
farther  perhaps  may  be  require  d. — The 
ad  of  taxation  itfelf  muft  create  (the  cir- 
cumflances  which  are  wanting  jo  render 
the  reciprocality  of  interefts,  not  only  as 
real,  but  as  apparent,  as  well  to  thofe 
who  are  to  impofe,  as  to  thofe  who  are  to 
pay,  the  tax.  This  it  fhould  feem  is  what 
might  be  done  without  much  dilRculty. 

7 A fhort 
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A fliort  plan  for.  this  purpofe  will  be  of- 
fered at  the  conclufion  of  this  volume. 

And  under  thefe  redridiions  it  fliould 
feem,  that  the  parliament  would  have  a 
conftitutional  power  of  taxing  the  Ame- 
ricans. 


SECT. 
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SECT.  IV. 

Summary  of  the  arguments'  on  the  matter  of 
right. 

F"'  R O M what  has  hitherto  been  faid  it 
appears,  that  by  the  conftitution  the 
king  is  invefted  with  the  power  of  grant- 
ing what  form  of  government  he  thinks 
beft  to  all  conquered  or  acquired  countries. 
That  articles  of  capitulation,  and  treaties 
. of  peace,  though  made  by  the  king  alone, 
are  binding  on  the  whole  legiflaturo. 

That  the  terms  of  original  'liarters 
granted  to  fubjedts  forming  ne’'  t fettle- 
ments,  though  granted  by  the  ki  fg  alone, 
are  by  parity  of  reafon  binding  / on  the 
whole  legiflature. 

That  this  power  has  been  exercifed  by 
fucceflive  kings,  and  recognized  by  the  ta- 
cit confent  of  fucceflive  parliaments,  as' 
appears  in  the  cafes  of  Ireland,  of  Wales, 
of  Berwick  upon  Tweed,  of  New- York, 
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of  Jamaica.  And  fince  the  Revolution  in 
a more  remarkatle  inftance. 

From  thefj  precedents  the  power  may 
fairly  be  concluded  to  l^e  conftitutional. 

It  has  farther  appeared,  that  in  the  exer- 
cife  of  this  power  the  king  ads  neither  in 
his  fupreme  legiflative,  nor  in  his  fubor- 
dinate  legiflative,  nor  in  his  executive  ca- 
pacity ; but  in  another  capacity,  diftindt 
from  them  all  : — as  the  conftitutional  a- 
gent,  and  reprefentative  of  the  whole  le- 
giflature  ; of  the  whole  nation : and  which^ 
therefore  we  have  called— his  procurator 
rial  d'pacity.  c , 

ThA  in  this  capacity  he  does  not  ilTue 
comma  ids,  but  enters  into  compaBs. 

Tha|  thefe  compads,  whether  made  with 
enemiei  or  fubjeds,  are  binding  on  the 
whole  legiflature  ; being  indeed  the  ads  of 
the  legiflature  itfelf ; inafmuch  as  they  are 
the  ads  'of  that  perlon  who,  by  the  confti— 
tution,  iii  appointed  the  agent  and  repre- 
fentative ()f  the  whole  legiflature. 


It 
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It  appears  farther,  that  by  thefe  coiTipafts 
the  parties  contracting,  whether  conquered 
or  fettled,  do  agree  with  the  king  to  recog- 
nife  themfelves  and  their  country  to  be  I'ub- 
jeCt  to  the  fupreme  legiflature  of  Great 
Britain  : and  the  king  on  his  part  does 
agree  with  them  to  repeal,  as  to  them, 
certain  laws  and  eftablifh  others ; to 
convey  to  them  certain  powers,  which, 
as  fubjeCts  they  would  not  have  by  law  ; 
and  to  exempt  them  from  certain  reftraints 
to  which,  as  fubjeCts,  they  wmuld  be  fub- 
jeCted  by  law. 

From  hCnce  it  follows,  that  the  Ame- 
ricans have,  by  the  conftitution,  a right 
to  all  the  powers  and  exemptions  I )ecified 
in  their  original  charters  ; to  all  the  powers 
and  exemptions  not  fpecified,  bi  t necef- 
fary  to  the  enjoyment  of  thofe  which  are ; 
and  we  have  ventured  to  allow  farther, 
to  all  fuch  as  from  the  beginnii  .g  of  the 
contraft  were,  and  down  to  t'  le  prefent 
time  have  been,  by  both  parti  ^s,  under- 
ftood  and  allowed  to  be  intende  j.  by  them. 

G / But 
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But  thele  powers^- and  exemptions  except- 
ed, they  are  to  every  other  purpofe  fubjed^ 
to  the  fuprerne  legiflature  of  Great  Britain. 
So  that  whatever  power  the  fuprerne  legif- 
lature of  Great  Britain  could  exercife  over 
other  fubjeds,  the  fame  it  can  exercife 
over  them. 

« 

It  appears  therefore,  that  unlefs  an  ex- 
emption from  internal  taxation  by  the  fu- 
pVeme  legiflature  of  Great  Britain  be  a- 
mong  the  exemptions  thus  fpecifled,  or 
neceflTary  to  the  enjoyment  of  feme  other 
power  or  exemption  that  is  fpecifled,  or 
at  leal  fuch  as  hath  always  been  under- 
flood  \ n their  part,  and  allowed  on  the 
part  o|  the  legiflature  to  be  intended  in  the 
origin;  I charters,  the  fuprerne  legiflature 
may  ei^  ercife  this  power  of  internal  taxa- 
tion o-vj^r  its  fubjeds  in  America,  under 
certain! -eflridions. 

For  i has  appeared  that  by  the  pay- 
ment of  a tax  we  do  not  give  up  any  part 
of  what  1 s our  property ; that  the  Britifh' 
houfe  of  4 ommons  is  vefted  with  the  whole 
' property 
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property  of  the  kingdom  in  truji  to  ap- 
portion what  is  neceffary  to  the  governors 
for  the  ends  of  government;  and  that  what 
remains  after  the  payment  of  fuch  portion, 
and  that  only  is  our  property. 

It  appears  farther,  that  when  our  con- 
fent,  or  the  confent  of  our  reprefentative 
is  faid  to  be  neceffary  to  fuch  appointment, 
the  perfonal  confent  of  each  individual 
fubjedt,  or  of'each  individual  reprefenta- 
tive, is  what  cannot  be  intended, 
j For  it  has  appeared  that  by  far  the  great- 
er part  of  the  inhabitants  of  Great  Britain 
do  not  give  their  confent  either  to  the  levy- 
ing a tax,  or  to  the  nomination  ^ f thofe 
who  levy  them.  Nay,  that  in  n | period 
of  time  they  ever  did.  For  at  no  1 me  was 
this  right  attached  to  others  that  to  bur- 
geffes  of  certain  boroughs,  and  ;o  land- 
holders of  a particular  defcriptior  . 

And  it  has  therefore  appear  ;d,  either 
that  reprefentation  and  taxation  ire  not  in- 
feparable,  or  that  reprefentat  bn  means 
fomething  different  from  what  ^t  has  been 
G 2 / by 
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by  many  underftood  to  mean.  The  term 
“ body  of  reprefentatives”  has  by  many 
been  underftood  to  mean,  a body  of  men 
chofen  by  the  whole,  or  by  a majority  of 
the  community.  But  it  appears  that  there 
is  no  fuch  body ; the  term  therefore  ap- 
pears to  mean  a body  of  men  chofen  by  a 
part  of  the  community;  but  fo  circum- 
ftanced  and  related  to  the  reft,  that  they 
cannot  have  or  think  they  have  any  fepa* 
rate  interefts  of  their  own  to  purfue,  to  the 
prejudice  of  the  reft. 

' It  appears  that  the  houfe  of  commons 
does  ftandin  thefe  circumftances,  and  un- 
der thil|  relation  to  the  inhabitants  of  Great 
Britain 

Thel  : circumftances,  and  this  relation, 
conftft  rft  in  their  being  an  eleclive,  fe- 
condly  I 1 their  being  a temporary  body ; 
and  lafli  y,  in  their  being  themfelves  a 
part  of  ti  e perfons  taxed,  at  the  fame  time 
that  they  I ire  the  taxers. 

The  tvsi  ^ firft  of  thefe  circumftances  are 
'equally  tl\  le  with  refpe^  to  the  Ameri- 


cans. 
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cans,  as  with  refped:  to  the  greater  part 
of  the  inhabitants  of  Great  Britain. 

With  refpe6t  to.the  laft  and  moft  mate- 
rial circumftance,  it  appears  that  modes  of 
taxation  be  invented,  which  would 

create  that  relation,  that  indivifibility  of 
interehs. 

And  it  has  therefore  been,  we  think, 
fairly  concluded  that  fuch  a mode  of  tax- 
ation would  be  conftitutional.  Becaufe 
the  commons  would,  under  thefe  circum- 
;ll:ances,  exert  no  other  power  over  the  in- 
habitants of  America,  fubjedts  of  Great 

i 

Britain,  than  they  can  by  the  conftitution 
exert  over  all  the  other  fubjedls  o Great 
Britain. 

To  taxation  therefore,  under th  mode, 
no  conftitutional  objections  can  ftie  but 
fuch  as  are  drawn  either  from  thf  exprefs 
vcords  or  neceffary  implication  o ^ ancient 
uniform  conftruClioii  of  the  i original 
charters.  / . 

Can  fuch  objections  be  dr  ^wn  from 
thence?  j 

G3 
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PART  II. 

ENQUIRYINTO  THE  MATTER  OF 
FACT. 


S E C T.  I. 

What  were  the  privileges  granted  to  the^ 
firji  Jettlers  in  North  America  by  the 
Virrinian  Charters 


HAT  were  the  privileges  origi- 
nally granted  by  the  crown  to  the 
colonies,  ? A review  of  the  charters  is  the 
only  mel  ns  of  anfwering  this  queflion. 

The  1 rft  charters  were  called  by  the 
general  nj  ime  of  the'  Virginian  charters. 
The  terril  ;)ry  they  take  upon  them  to  dif- 
pofe  of,  ; > a trad;  of  land  mentioned 

in 
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in  them  under  the  name  of  Virginia^  and 
defcribed  as  lying  between  the  34th  and 
45th  degrees  of  Latitude.  A traft  in  which 
are  comprifed  a large  part  of  the  colony 
of  New  England,  together  with  tlie  en- 
tire colonies  of  New  York,  New  Jerfey, 
Penfylvania,  Maryland,  Virginia,  and 
North  Carolina,  and  a fmali  fragment  of 
South  Carolina. 

The  earlieft  of  thefe  charters  grants  to 
Sir  Thomas  Gates,  and  others,  the  whole 
precinds  above  defcribed,  to  be  divided 
into  two  feveral  plantations.  It  was  grant- 
ed by  ki/hg  James  I 

The  preamble  fets  forth,  tha  ’ certain 
perfons  therein  named,  and  ot  lers  not 
named,  had  befought  the  king  'to  grant 
them  his  “ licence  to  deduce  colonies” 
into  fuch  parts  of  America,  as  lying  be- 

■*  See  ColleiStion  of  Charters  printe  i for  Owen, 
Almon,  and  Blyth,  in  4to.  1766,  ^o.  I.  The 

charters  in  this  colledion  are  refer  ed  to  as  au- 
thentic by  Mr,  Mauduit,  in  his  Ihort  View  of 
the  Hiftory  of  the  Colony  of  Mafia  hufet’s  Bay. 

G 4 / , tween 
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tween  four  and  thirty,  and  five  and  forty 
degrees  of  northWn  latitude,  did  either 
already  appeitain^  to  the  king,  or  at 
leaft  were  not  in  the  poffeffion  of  any  o- 
ther  chrijiian  prince  ; 

That  thefe  adventurers  meant  to  divide 
themfelves  into  “ two  feveral  colonies  and 
“ companies;”  the  one  confifting  of  cer- 
tain knights  and  others  of  the  city  of 
London  and  elfewhere,  who  meant  to  be- 
gin their  plantation  in  fome  convenient 
place,  between  four  and  thirty  and  one 
and  forty  degrees;  the  other  confifting 
of  certain  knights  and  others  of  b\lyiTiouth 
and  otlj  er  places,  who  meant  to  begin 

I 

* The  e is  nothing  more  ridiculous  than  this 
afiertion,!  that  thefe  lands  did  already  appertain  to 
the  king,  \ )r  that  fuch  as  did  not  appertain  to  hirn, 
might  yeti  iie  occupied  by  his  order,  provided  they 
did  not  be\  ^ng  to  any  chrijiian  prince.  This  lan- 
guage was\  borrowed  from  the  crufaders,  and  can 
be  juftified  \ nly  by  the  madnefs  of  fanaticiim.  It 
is  melancholj  , but  ufefu),  to  obferve  how  long  the 
ejp^s  of  pon  dar  errors  remain,  even  after  the  er- 
rors themfelw  s are  exploded. 


their 
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their  plantation  in  fome  convenient  place 
between  thirty-eight  and  forty-five  de^ 
grees  of  latitude : 

That  the  king  greatly  commendf^  and 
gracioufly  accepts  their  defires  for  the' 
furtherance  of  a work  which  might  tend 
to  the  glory  of  the  divine  7nafefy<^  in  propa- 
gating the  chriftian  religion  And  there- 
fore, 

Grants  to  the  clafs  of  adventurers  of 
the  city  of  Loiidon  the  title  of firji  colony, 
yvith  leave  to  begin  their  plantation  at  any 
place  on  the  coaft  of  America  between, 
thirty-fou^  and  forty-one  degrees,  and  to 
take  pofTefTion  of  all  the  lands,  &c,  jwith- 
in  the  precindts  there  defcribed,  1 lere  to 
inhabit  and  fortify,  according  to  tl  kr  beft 
difcretion^  and  the  difcretion  of  th  ; coun- 
cil of  that  colony. 

His  rnajefty  grants  to  the  ad\  mturers 
from  the  voeft  of  England  the  tit’  i of  the 

« To  which  purpofe  his  majefty  ^ives  them 
leave  to  rob  and  plunder  all  but  chrifti  jn  princes, 

fecondy 
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fecond,  or  Fly  mouth  colony^  with  leave  to 
begin  their  plantation  at  any  place  on  the 
coaft  of  America  between  thirty- eight 
and  forty-five  degrees  of  northern  lati- 
tude ; and  invefls  them  with  the  fame  ex- 
clufive  privileges  with  which  by  the  pre- 
ceding article  he  had  invefted  the  firft,  or 
London  colony. 

By  the  preceding  claufes  all  the  lands 
lying  between  thirty-eight  and  forty  de- 
grees inclufively,  were  left  open  to  each 
company  alike.  Firft  occupancy  it  feem§ 
was  to  fix  and  determine  the  property. 

It  is  therefore  provided  thatvthe  plan- 
tation! of  thofe  who  fhall  fettle  laft,  fhall 
not  b^  made  within  one  hundred  Englifh 
miles  [ f thofe  who  fhould  be  firft  planted. 

The'  king  ordains  that  each  of  thefe  co- 
lonies ] lall  have  a council  to  govern  and 
order  A 7 matters  and  caiifes;  which  may 
arife  w\  diin  the  colony,  “ according  to 

fuch  1 ws,  ordinances,  and  inftrudlions, 
“ as  fha^  be  in  that  behalf  given  and  fign- 
“ ed  witi  his  hand,  or  fign  manual,  and 
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“ pafs  under  the  privy-feal  of  his  realm  of 
“ England.” 

The  king  fixes  the  number  of  each  of 
thefe  councils,  who  “ are  to  be  ordained^ 
made^  and  removed  from  time  to  time, 
“ according  as  fhall  be  diredied  and  com- 
“ prifed  in  the  fame  injirudlionsd'* 

Befides  thefe  colonial  councils,  one  fu- 
perior  domeftic  council  is  eftablifhed,  to 
confift  of  thirteen  perfons,  to  be  appomtcd 
by  the  kmgy  to  be  called  “ the  council  of 
Virginia,  to  have  the  fuperior  manag- 
“ mg  and  dirediion  only  * of  all  matters 
“ that  mydy  concern  the  government,  as 
well  of  the  feveral  colonies  as  )f  any 
“ other  place  within  the  aforef  |d  pre- 
“ cindis  of  thirty-four  and  forty-  ive  de- 
“ grees  of  northern  latitude.” 

The  colonifts  are  allowed  to  w )rk,  for 
their  own  profit,  all  the  mines  of  'old,  fil- 
ver,  and  copper,  as  well  with'  1,  as  on 
the  main  land  on  the  back  of  the  colo- 
nies, paying  to  the  king  one  fi  jth  part  of 

* That  is,  I fuppofe,  they  only  j 


all 
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all  the  gold  and  filver,  and  one  fifteenth 
part  of  all  the  copper  to  be  found  there, 
Vvithout  a7iy  other  manner  of  profit  or  ac- 
countf<’o  him. 

- The  right  of  coinage  alfo  is  allowed  them. 

They  are  allowed  to  carry  over  all  fuch 
perfons  as  are  willing  to  go  with  them, 
and  not  fpecially  rejiramed  by  the  kingd* 
with  “ fufficient  fhipping,  and  furniture 
“ of  armour,  weapons,  ordinance,  pow- 
“ der,  vidual,  and  all  other  things  ne- 
“ ceflary  for  the  plantations,  their  ufe 
“ and  defence.” 

They  are  empowered  to  maH  a defen- 
five  w|  r.  That  is,  to  repel  by  force  all 
“ wtr\  iers”  into  their  fettlements,  all 
“ d7272o  ers'^'‘  of  them. 

The\  are  allowed  to  impofe  a duty  of 
two  ml  a half  per  cent,  on  all  merchant 
difes  iri  ported  into  the  faid  colonies  by 
perfons  \ lot  being  of  the  faid  colonies^  but 
being  of  realms  or  dominions  under  the 
obedience  »f  the  king,  and  a duty  of  five 
per  cent.\  on  all  mercbandifes  imported 
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by  perfons  neither  being  of  the  colonies, 
nor  fubjeds  under  the  obeyfance  of  the 
king.  And  to  enforce  the  'payment  of 
thefe  duties,  they  are  allowed  to  Jeize^ 
and  detain^  the  perfons,  Ihips,  and  goods 
of  the  importers. 

The  duties  thus  colleded  are  appro- 
priated : during  the  fpace  of  twenty-one 
years^  “ they  are  to  be  wholly  employed 
“ to  the  ufe.^  benefit,  and  behoof,  of  the 
“ faid  feveral  plantations,  where  fuch  traf- 
fick  fhall  be  made.  At  the  expiration 
“ of  that  term  they  are  to  be  taken  to  the 
“ ufe  of  ;the  king,  and  colleded  by  fuch 
‘‘  officers  and  miniflers  as  the  klr  ^ fhall 
“ appoint.”  I 

They  are  allowed  to  tranfpor  goods, 
“ chattel,  armour,  munition,  aru  furni- 
“ ture,  needful  for  their  apparc  |,  food, 
“ defence,  or  otherwife,  out  of  th  p realms 
“ of  England  and  Ireland,  and  //  the  o- 
“ ther  dominions  of  the  king,  w ^houtany 

I 

“ cuflom,  fubfidy,  or  other  du  h during 
‘‘the  fpace  of feven  years.”  / 
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The  inhabitants  of  the  colonies,  and 
fuch  of  their  children,  as  fhall  be  born 
within  the  precincts  of,  them,  arc  to  en- 
joy all  the  liberties,  franchifes,  and  im- 
munities,  'within  any  of  the  king's  other 
“ dominions,  to  alh  intents  and  purpofes, 
“ as  if  they  had  been  abiding,  and  born 
“ within  the  realm  of  England,  or  any 
“ other  of  the  faid  dominions.” 

The  king  farther  engages,  on  petition 
being  made,  to  grant  to  fuch  perfons  as 
the  refpedtive  council  of  each  colony  fhall 
name,  all  the  lands  contained  within  the 
precincts  of  the  colonies  “ to  be  holden 
“ of  j '.e  king,  as  of  his  manor  of  Eaft 
“ Grei  iwich  in  Kent  in  free^  and  common 
focc\  'e  only,  and  not  in  capite.”  - 
Thn  2 years  afterwards  the  king  grant- 
ed a fd  :ond  charter,  explanatory  of  the 
firft.  So  far  as  the  firft  related  to  the  “ firft 
or  Londi  n colony.”  It  is  dated  the  23d 
ofMarcl  , 1609'^. 

* See  C illedlioa  of  Charters,  No,  II. 

A great 
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A great  number  of  new  adventurers, 
including  all  the  companies  of  London, 
are  here  named.  They,  and  fuch  others 
as  they  fhould  hereafter  afTociate^  are 
ereaed  into  a body  corporate,  under  the 
title  of  “ The  treafurer  and  company  of 
adventurers,  and  planters  of  the  city  of 
London,  for  the  firft  colony  of  Virginia.” 

Under  this  name  they  are  allowed  to 
purchafe  lands  in  England  or  Wales  ; to 
plead,  and  to  be  impleaded, 
j The  grant  of  lands  is  extended,  and 
they  are  to  be  apportioned,  and  diftribut- 
ed,  by  tb^  treafurer  and  company,  to  the 
feveral  adventurers  : proper  regarc  ' being 
had  both  to  the  proportion,  me  It,  and 
fervices  of  each  adventurer.  [ 

A new  domeftic  council  is  appo  nted  * : 
the  treafurer  and  members  of  the  council, 
pro  hac  vice,  are  named  by  the  k ng ; biit 
’ are  hereafter  to  be  nominated,  < .ifplaced, 

* In  the  former  charter  one  domeftic  Council  had 
* “ the  fuperior  managing  and  diredlion  j both  co- 
lonies ; now  a domeftic  council  fee  ns  to  have 
been  appointed  to  each  of  them  fepar  itely. 
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or  continued,  not  (as  in  the  former  char- 
ter) by  the  king,  but  by  a majority  of  the 
adventurers.'  - Each  member  newly  chofen 
to  take  the  oath  of  counfellor  before  the 
Lord  Chancellor,  the  Lord  High  Treafurer, 
or  the  Lord  Chamberlain. 

• To  this  council  power  is  given  to  con- 
ftitute  and  confirm,  or  to  difcharge  and 
change,  all  officers,  governors,  and  minif- 
ttrs,needful  to  thegovernmentofthe  colony. 

The  council  has  farther  the  power  of 
efiabliffiing,  or  changing  the  form  of  go- 
vernment in  the  colonies  ; of  making,  and 
abrogating  laws  to  be  obferved  within  the 
precirj  *ils  of  the  colony,  or  upon  the  feas 
in  go^  g or  coming. 


Thi  governors  and  officers  appointed 
by  th^  former  charter,  are  commanded  to 
be  obe,  lient  to  the  governors  and  officers 
appoint  -d  under  the  prefent  charter. 

The  ouncil  has  the  power  of  admitting 
new  frei  men,  of  disfranchifing  old  ones. 

It  has  the  fame  power  of  engaging  fet- 
tlers,  an\  ' of  free  exportation  for  feven 
6 \ years, 
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years,  as  was  granted  by  the  former 
charter. 

The  company  is  freed  from  all  fubfi- 
dies,  and  cuftoms,  in  Virginia,  for»  one 
and  twenty  years  ; and  for  e^ver  from  all 
taxes  upon  goods  imported  thither  : as 
alfo  from  all  taxes  upon  goods  exported 
thence  into  England,  or  other  the  king’s 
dominions,  five  per  cent,  only  excepted  : 
which  fum  being  paid,  they  may  within 
thirteen  months  after  their  firft  landing  in 
England,  or  other  the  king’s  dominions, 
re-export  them  for  fale  in  foreign  parts, 
without  an^  ciifojny  fax,  or  other  duty. 

The  power  of  impofing  duties  o i non- 
freemen, is  confirmed  and  extended  The 
duties  (over  and  above  what  are  p jid  by 
the  freemen)  are  to  be  five  per  a /it.  for 
non-freemen,  who  are  fubjcdls  to£  the 
king’s  dominions,  and  ten  per  c ant.  for 
non-freemen,  who  are  not  fubjec?  s.  The 
duties  are  appropriated  as  befor  | in  the 
former  charter.  I 
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The  treafurer  and  company,  and  the  go- 
vernors and  officers,  appointed  by  them, 
are  veiled  with  a full  power  “ to  corredl, 
“ puffifh,  pardon,  govern,  and  rule  all 
“ adventurers,  according  to  fuch  orders, 
“ as  by  the  faid  council  fhall  be  appoint- 
“ ed ; and  in  defed;  thereof,  according  to 
“ the  good  difcretion  of  the  faid  governor 
“ and  officers : — as  well  in  cafes  capital 
“ and  criminal,  as  in  civil,  both  marine 
“ and  others.' — So  that  the  faid  flatutes, 
“ ordinances,  and  proceedings,  be  as  con 
“ ve72iently  as  7nay  he,  agreeable  to  the 
“ laws  and  policy  of  England.’/ 

Th  ' governor  in  chief  is  veiled  with  the 
powe  of  executing  martial  laws  in  cafes 
of  mi  uny  and  rebellion,  in  as  large  and 
ample'  a manner,  as  the  lieutenants  of 
countU  s are  in  England. 

All  \ privileges  granted  by  the  former 
charter;  and  not  revoked  by  this,  are  re- 
confirmi  d. 

And  1 is  provided  that  no  new  adven- 
turer Iha^ ' be  permitted  to  go  into  the  co- 

lonies. 
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lonies,  till  he  has  taken  the  oath  of  fa- 
premacy.  A precaution  intended  to  pre- 
vent the  fpreadiag  of  the  Romilh  fuper- 
ftition.  > 

About  two  years  after  this,  another 
charter  was  granted,  to  extend  and  ex- 
plairi  that  which  we  have  now  given  an 
account  of*. 

By  this  charter,  weekly  meetings,  and 
' general  quarterly  courts  are  direded  to  be 
holden. 

0 A power  is  given  of  filing  defaulters, 
and  compelling  them  to  make  good  their 
engagemvCnts. 

A power  is  given  of  confer  ng  the 
freedom  of  the  company  to  a/^e/.  ; pro- 
vided they  be  fubjecls  of  Rates  i 1 amity 
with  the  king. 

A power  of  adminiftering,  not  only  the 
oaths  of  allegiance  and  fuprem  icy,  but 
fuch  other  oath  as  the  council  R all  think 

See  ColIeRion  of  Charters,  Nc  j Hi, 
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lit,  to  perfons  employed  in  the  plantation  J 
and  to  fuch  witnefles  as  may  be  called  to 
clear  up  any  matter  in  yontroverfy. 

Anc:;her  power  there  is,  if  poffible,  ftill 
more  extraordinary  than  any  of  the  pre- 
ceding : a power,  than  which,  had  it  been 
exerted,  none  could  well  bid  fairer  to  bring 
a colony  to  ruin. 

It  feems  complaint  had  been  made,  that 
artificers  and  others,  after  having  received 
premiums  for  engaging  in  the  fervice  of 
the  company,  had  either  refufed  to  go  to'^ 
America  at  all,  or  being  there  had  mifbe- 
haved  themfelves ; and  on  their  return, 
being  ) onvened  before  the  council  here, 
had  bd  aved  contemptuoufly  to  that  court ; 
and  h4  endeavoured,  by Jlanderous  reports 
to  difcc  arage  others  from  “joining  in  the 
advehtil  re.” 

To  ri  medy  this  evil,  the  king  empowers 
any  tivo\  of  the  council  to  bind  over  fuch 
perfons  j o their  good  behaviour,  and  to 
‘ proceed  i gainft  them  as  is  ufual  in  other 
<7  I like 
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like  cafes  in  the  realm  of  England  or 
“ elfe”  (fays  the  charter)  “^at  their  difcre- 
“ tion,  to  remand^  and  fend  back  the 
“ faid  offenders,  unto  the  faid  co’x)ny  in 
“ Virginia,  there  to  be  proceeded  againft, 
“ and  punijhed^  as  the  governor,  deputy,  or 
“ council  there,  fhall  think  meet : or  other- 

wife  according  to  fuch  laws  and  ordi- 
“ nances,  as  are  and  fhall  be  in  ufe  there, 
‘‘  for  the  well  ordering,- and  good  govern - 
“ ment  of  the  faid  colony.” 

The  more  attentively  we  confider  thefe 
charters,,  the  more  we  fhall  be  convinced, 
that  they  cannot  operate  to  the  fupport  of 
the  claims  fet  up  by  the  America  of  this 
day. 

One  of  the  grants  is  evident  y illegal. 
It  gives  a power,  which  the  king  could  j2ot 
convey,  in  w'hatever  capacity  he  be  confix 
dered  as  afling.  In  hiis  procuratorial  cdi,^ 

* To  wit,  as  well  thofe  who  .had  returned 
from  thence,  as  thofe  who  had  never  been. 
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pacity,  no  doubt, ^ he  might  give  powers^ 
and  grant  exemptions  to  the  colonifts,  which 
they  had  not  lay  law.  But  he  could  not, 
therefoi^'e,  deprive  his  other  fubjedts  of  the 
protedlion  they  enjoyed  by  law,  or  fub- 
jed  them  to  burthens,  to  which  they  y/ere 
7iot  liable  by  law.  Yet  the  king  affumes 
the  power  of  doing  this.  He  conveys  to 
the  council  a right  of  exerclfing  that  power 
in  a manner  more  wanton  and  cruel,  than 
was  ever  pradifed  by  the  Star-chamber. 
Any  two  of  the  council  might  fend  any 
7nan,  accufed  of^certain  mifdemeanors,  to 
America  *;  there  to  be  punified  as  the  go- 
vernor I nd  council  there — at  once  judges 
and  par  ss — fliould  think  meet. 

* Tha  Americans  are  vehemently  offended  at 
the  a£ts  o\  parliament  made  for  fending  to  Eng- 
land, perfons  charged  with  treafonable  violations 
of  the  lavJs,  or  with  homicide  or  mayhem,  com- 
mitted in  the  execution  of  thern.  The  fame  per- 
fons fcruple  not  to  affert  their  right  to  all  the 
'benefit  of  a charter,  which  fends  Englilhrnen  over 
£0  America  to  be  tried  for  Hander. 

Among 
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Among  the  mifdemeanors  recited,  one 
is,  fpreading  of  Jlander oils  reports  of  the 
county  of  Virginia.”  Who  can  doubt 
but  merchants,  interefted  in  the  fu  icefs 
of  the  plantation,  would  have  conftrued  a 
true  and  fair  account  of  the  hardlhips  to 
be  undergone,  and  the  difficulties  to  be  fur- 
mounted,  by  the  firft  fettlers,  into  Jlan^ 
derous  reports  ? 

But,  befides  that  fuch  a clanfe  is  enough 
to  vitiate  the  whole  of  the  third  charter, 
\.>e  may  remark  upon  the  general  view  of 
them  all,  tl^at  they  certainly  had  not  any 
fuch  ftate  of  America  as  the  prefent  in 
contemplation ; and  that  they  cr  itain 
fcarce  any  provifion  applicable  to  it. 

The  pretext  fet  forth  for  eftabl  ^ning 
thefe  colonies,  was  the  old  ftale  cAe  erf 
promoting  the  glory  of  God."  A pretext 
which  no  man,  who  has  turned  over  a {in- 
gle page  of  hiftory,  can  hear  of  without 
Ihuddering.  The  real  motive  on  the  part 
■ H 4 of 
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of  the  advefiturersy  was  the  hope  of  ef- 
tablilhing  a lucrative  trade  : on  the  part 
of  the  crowHy  was  the  hope  of  enriching 
itfelf  by  the  difcovery  of  mines  of  gold 
and  lilver,  To  this  pnrpofe,  two  exclu- 
sive trading  companies  are  eftablilhed. 

Thefe  companies,  it  is  true,  are  invefted 
with  fome  of  the  powers  of  fovereignty ; 
that  is,  fuch  of  them  as  appeared  neceflary 
to  the  fupport  of  their  exclufive  trade. 
What  rights  does'  this  convey,  to  the  co- 
Jonifts,  to  thofe  who  were  to  cultivate  anA 
inhabit  the  wilds  of  America  ? Does  it  con- 
vey to  them  the  right  of  enjoying  there  iv^ 
Amef  ica  all  the  bleffings  of  the  Englifh  go- 
vern ent  ? 

A\  to  Ireland,  the  privilege  of  enjoying 
in  Ira  and  the  Englilh  form  of  government 
(if  we  may  believe  Dr.  Leland,  and  his 
authorities)  was  granted  to  the  adventurers 
who  fettled  in  that  country  j but  is  any 
thing  like  this  promifed  to  the  adventurers 
/^ho  fettled  in  America?  Noj  all  the 
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Englifh  rights  they  could  ever  have  exer- 
clfed  here  in  England,  are  indeed  preferved 
to  them,  and  to  their  childi’en  born  in  A- 
merica.  What  follows  ? They  ma^  come 
then  at  any  time  and  claim  them. 

It  may  not  perhaps  be  difficult  to  give 
the  reafon  for  the  Engliffi  form  of  go- 
vernment, having  been  communicated  to 
the  firft  fettlers  in  Ireland,  and  not  to  the 
firft  fettlers  in  America.  The  adventurers 
and  fettlers  in  Ireland  were  the  fame  per- 
fons  ; the  chiefs  who  led  over  their  friends 
and  dependents  to  fight  for  Dermod,  meant 
to  fettle  there  themfelves ; and  they  there-  ' 
fore  afked  and  obtained  the  co’  imunica- 
tion  of  the  Engliffi  law  in  thei  Inew  fet- 
tlements.  But  the  original  ar  fenturers, 
and  the  original  fettlers  in  Ame  /ica,  were 

two  different  claffes  of  people ; the  one 

\ 

were  fervants  of  the  other.  The  adven- 
turers therefore  obtained  as  many  of  the 
powers  of  fovereignty  as  they  could  for 
fhemfelves  j but  for  the  fettlers  they  affied 
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only,  that  they  might  not  forfeit  the  rights 
they  could  otherwife  have  exercifed  here, 
that  they  might  not  be  punifhed  as  fugi- 
tives, nor  their  children  difmherited  as 
aliens. 

Their  lands  ’tis  true  are  granted  in  free 
and  common  foccage,  and  comprefied,  by 
force  of  a fidlion,  within  a fmall  diftrid:  of 
the  mother  country.  What  right  refults 
from  this  ? Make  the  moft  of  it,  no  other 
than  that  of  voting  in  the  election  of  re- 
prefentatives  for  that  diftrid:. 

The  king  indeed  promifes  that  he  will 
lay  no  impofts,  for  a certain  limited  pe- 
riod ; ai|  d accepts  a ftipulated  fum  in  lieu 
of  all  ill  lofts  thereafter.  But  what  ex- 
emptions did  the  fettlers  gain  by  this  ? 
The  pow\  r of  impofing  taxes  on  them  was 
flill  veiled  in  a council  ellablillied  at  Lo/2- 
don  -y  that  is,  in  an  eledive  arillocracy. 
By  the  firll  charter  this  council  was  to  be 
appointed  by  the  king,  and  though  the  fe- 
cond  charter  gave  the  power  of  appoint- 


ment 
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rnent  to  a majority  of  the  adventurers,  yet 
Vv^hat  did  the  fettlers  gain  by  this  ? The 
electors  refided  in  England,  arAi  the  coun- 
cil fate  in  England.  ' 

The  Americans,  I believe,  would  hardly 
contend  for  fuch  a government  as  this. 
They  would  think  themfelves  fafer,  I am 
perfuaded,  in  the  hands  of  a Britilh  par- 
liament, than  in  thole  of  an  ariftocratical 
council  fo  eledled. 

The  provifions  of  thefe  charters  were 
, calculated  for  an  excluhve  trading  compa- 
ny. Colonization  was  confidered  only  as 
fubfervient  ’to  commerce  : the  rights  of 
the  colonift  would  have  been  burled  ander 
the  weight  of  mercantile  Intereft.  | 

But  in  truth  thefe  companies  ful  Id  no 
longer.  The  lands  which  were  ^ /anted 
to  them,  have,  either  by  the  authority  of 
fucceeding  kings,  or  by  the  afts  of  their 
own  council,  been  parcelled  out  to  other 
adventurers.  A duller  of  governments 
have  arifen,  and  if  the  prefent  claims  of 
the  Americans  are  to  be  fupported  by 

6 char- 
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charters,  it  muft  be  by  the  charters  grant- 
ed to  thefe  later  fettlers 

* It  was  thought,  however,  neceflary  to  ftate 
theff  original  charters  j they  at  leaft  ferve  to  fliew 
the  fpirit  with  which  the  firft  fettlements  were  un- 
dertaken. There  appear  to  have  been  other  char- 
ters explanatory  of  the  firft,  fo  far  as  it  related  to 
the  grants  made  to  the  Plymouth  company  ; as  the 
two  laft  are  explanatory  of  it,  fo  far  as  it  relates 
to  the  grants  made  to  the  London  Company.  But 
they  are  not  to  be  found,  fo  far  as  I know,  in  any 
printed  colledlion. 
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SECT.  II. 

What  were  the  privileges  gra?ited  by  the 
crown  to  the  people  of  New  England,  by 
frjl  charter  of  MafJ'achufet' s Bay  ? 

TH  E patentees  of  what  was  ftyled  the 
fecond,  or  Plymouth  company,  in 
the  Virginia  charters,  had  fpent  large  fums 
of  money  with  the  hope  of  effeding  a per- 
manent and  advantageous  fettlement 
Fired  out  with  repeated  Ioffes,  they  were 
on  the  poLr\t  of  abandoning  the  adventure, 
when  fome  other  men  of  fortune  took  it 
up.  In  the  year  1620,  thefe  laft  o’  iained 
a new  patent  explanatory  of  the  fi  [f. 

It  was  about  this  time  that  one  Vhite, 
a clergyman  of  Dorfetfliire,  was  iooking 
out  for  a fettlement  for  fome  ejected  mini- 

* See  Mauduit’s  Short  Hiftory  of  MaflTachufet’s 
Bay. 

f Ib.  I do  not  find  that  this  charter  is  any 
where  extant  in  print  } but  it  is  referred  to  by 
the  firft  charter  of  Maflachufet’s  Bay. 

, fters. 
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fters.  He  entepd  into  a treaty  with  the 
Plymouth  company,  by  order  and  in  the 
name  of  Sir  Henry  Rofewell,  and  five 
othe**  gentlemen  of  Dorfetfhire,  to  whom 
the  company  fold  the  part  of  New  Eng- 
land ^ therein  defcribed  as  lying  at  the 
bottom  of  Maffachufet’s  Bay. 

Thefe  new  adventurers  found  the  iin- 
.dertaking  to  exceed  their  forces.  Other 
gentlemen  being  applied  to,  afibciated 
with  them.  A new  draught  of  the  former 
patent  was  made  out,  in  which  the  nami a 
of  the  new  alTociates  were  infert.ed,  and  the 
tranfadion  was  confirmed  by  the  king. 

Tlj  ' council  refiding  in  England  were 
ftill  I 1 dirediors,  and  fupreme  managers, 

* '^lis  name  of  New  England  ” was  given 
to  an  indefinite  part  of  the  territory  within  the  li- 
-mits  of  the  Plymouth  colony,  by  Charles  I.  then 
prince  of  Wales,  at  the  inftance  of  a captain  Smith. 
This  captain  Smith  was  a principal  man  in  the 
Plymouth  colony,  and  had  drawn  a plan  of  this 
part  of  it.  The  extent  of  it  appears  no  otherwife 
than  by  means  of  fuch  and  fuch  names  of  places 
that  are  ftill  current. 


of 
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of  the  whole.  The  perfons  fent  out  to 
order  and  difpofe  of  the  fettlement,  were 
fent  under  their  authority,  and  adted  by 
their  direction.  ' > 

It  was  about  this  time,  that  the  low 
church  party  began  to  feel  the  feverities  of 
Laud’s  perfecution  : as  thofe  feverities  in- 
creafed,  men  of  higher  rank,  and  larger 
property,  began  to  look  out  for  an  afylum. 
They  applied  to  the  company,  and  offered 
to  go  over  to  the  new  fettlement  with  their 
families  and  dependents.  It  was  now  for 
the  firft  time,  that  any  part  of  North  Ame- 
rica  began  to  be  viewed  in  the  light  of  a 
fixed  abode.  The  colony  till  nr  v had 
ferved  to  no  other  purpofe  than  th.'  pf  the 
feat  of  a fadory,  who  were  changt  | from 
time  to  time  as  the  purpofes  of  co  hmerce 
made  convenient.  It  now  began  to  wear 
the  face  of  a fettled  plantation.  This  new 
race  of  inhabitants,  excluded  from  all prof- 
peB  of  a return  to  their  native  country, 
turned  their  eyes  to  this  vacant  region  as 
to  their  home.  Difdaining  therefore  to 

fabjedl 
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fubjecfl  themfelves  to  the  controul  of  their 
inferiors,  and  fearing  to  receive  laws  from 
a country  groaning  under  the  perfecutions 
from  (Which  they  were  about  to  fly,  they 
infifted  on  the  cufl;ody  of  the  charter,  as 
the  pledge  of  their  fecurity. 

It  can,  I think,  hardly  be  doubted,  but 
that  fuch  a transfer  of  the  charter  was  z7/^’- 
gal ; for,  according  to  the  terms  of  the 
charter,  the  governor,  deputy-governor, 
and  afliftants  were  to  refide  and  hold  their 
courts  in  England.  By,what  legal  powea 
then  could  the  charter  be  transferred  to  a 
governor,  deputy-governor,  and  alTiftants, 
who  y ere  to  refide  and  hold  their  courts 
in  An  dca  ? 

Thi  difficulty  was  either  not  attended  to, 
or  ovei\  ruled.  A general  alTembly  was  called 
on  the  29th  of  Odober,  1629.  A new  go- 
vernor, deputy-governor,  and  court  of  af- 
liftants were  chofen,  out  of  fuch  of  the 
‘ members  as  offered  to  go  and  fettle  in  A- 
merica.  They  failed  from  Southampton 

' at 
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at  the  end  of  March  1630,  and  took  the 
charter  with  them. 

Of  that  charter  the  followiiTg  is  an  a- 
bridgment  * : • 

It  begins  by  reciting  the  grant  made  by 
king  James  I.  in  1620.  “ by  which  all  the 
trafl;  of  land  between  forty  and  forty- 
eight  degrees  of  northern  latitude  was 
granted  to  the  Plymouth  company  f . 

It  then  recites  “ that  the  council  efta- 
bliftied  at  Plymouth,  had  granted  to  Sir 
Henry  Rofewell,  and  others,  that  part  of 
the  premifes,  which  is  now  called  Mafla?- 
chufet’s  Bay,  This  laft  grant  the  charter 
confirms ; and,  as  if  for  greater  fe^  arity:, 
re-grants  the  fame  lands  afrelh  ( ledly 
from  the  king,  with  the  ufual  refe.  lation 
to  his  majefty  of  the  fifth  part  of  al  / gold 
or  filver  ojre. 

* This  charter  is  printed  at  the  end  of  Mr. 
Mauduit’s  Short  View  of  the  Hiftory  of  Maflachu- 
fet’s  Bay. 

f This  charter  was  explanatory  of  the  firft  ge- 
neral charter  of  Virginia,  cited  above. 

I 
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The  grantees,  and  fuch  perfons  as  they 
Ihould  hereafter  aflbciate  with  them,  are 

made  a body  corporate,  by  the  name  of  the 

1 

govi  '"nor  and  company  of  Majfachufet* s Bay^ 
in  New  England^  with  perpetual  fucceffion  ; 
a capacity  of  pleading  and  being  impleaded, 
of  purchafing  lands  or  goods,  of  granting 
or  felling  them,  and  of  ufing  a commoi; 
feal. 

The  charter  goes  on  to  regulate  the  go-r 
vernment  of  the  corporation.  It  appoints 
that  there  fhould  be  one  governor, ' of  : 
deputy- governor,  and  eightee^n  affiftants, 
Thofe  who  are  to  be  the  firft  invefted 
with  hefe  offices,  and  hold  them  for  the 
yearj  tfuing,  are  named  in  the  charter. 

T\  dr  fucceffors  are  to  be  chofen  annual^ 
ly^  b^  the  majority  of  the  company^  out 
of  the  freemen  of  the  company.  They  are 
to  take  an  oath  of  office,  and  are  remove- 
able for  mifdemeanors. 

Once  every  month  the  governor  is  to  af- 
femble  the  court  of  affiftants,  which  is, 
“ to  order  and  difpatch  ail  fuch  bufmefles 

“ and 
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and  occurrents,  as  fliall  from  time  to 
“ time  happen,  concerning  the  company 
>“  or  plantation.” 

Once  every  quarter,  or,  if  the  cjurt  of 
affiftants  fhall  fee  fit,  more  frequently,  the 
governor  is  to  aflemble  a general  court  of 
ajjijiants  and  freemen. 

Thefe  general  courts  are  to  admit  free- 
men, to  eled  officers,  “ to  make  laws  and 
“ ordinances  foj  the  good  and  welfare  of 
the  company,  and  for  the  government 
“ aiid  ordering  the  lands  and  plantations  ; 
which  daws  and  ordinances  are  not  to  be 
repugnant  to  the  laws  of  England.” 

es  are 
11  fub- 
ping; 

tranfport  armour,  ^weapons,  01  finance, 
ammunition,  cattle,  and  all  manner  of 
merchandifes,  free  of  all  duties  for  feven 
years. 

They  are  likewife  exempted  from  all  fub- 
fidies  in  New  England^  “ for  the  like  fpace 
of  feve  n years  ;and  from  all  taxes  and 
I 2 . “ impo- 


The  patentees  and  their  aflbc' 
empowered  to  engage  fettlers,  as 
jefits  as  grangers.  To  employ  ffi 
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impofition§,  for  the  /pace  of  twenty  and 
‘‘  one  years  * upon  all  goods  and  merchari- 

r , _ 

“ difes,  at  any  time  or  times  hereajter^  ei- 
“ ther  upon  importation  thither,  or-ex- 
“ portation  frorn  then9q,  into  England,  of 

* I can  have  no  reafon  to  doubt  of  Mr.  Mau- 
duit’s  accuracy.  I fuppofe  therefore  this  is  a true 
copy.  The  reader  will,  however,  remark,  that  it 
differs  effentially  from  the  fecond  charter  of  king 
James,  cited  above.  There  a total  exemption  frorri 
taxes  and  impofitions  is  granted  iox  twenty-one  years, 
here  only  for  feven  ; there  five  per  cent,  is  the  per~ 
petual  tariff  after  the  expiration  of  the  twenty-one^ 
years,  here  it  is  the  tariff  after  the  expiration  of 
feven  years,  and  to  continue  only  for  twenty-one 
years.  Jn  the  firft  inftance  the  king  renounces  all 
right  of  mpofing  taxes  for  a certain  confideratior^ 
for  evef\  lere  he  renounces  it  for  the  fame  confi- 
deration  but  only  for  twenty  and  one  years.  I own, 
however  from  the  turn  of  this  whole  claufe,  it 
looks  as  if  the  words — “ for  the  fpace  of  twenty 
and  one  years  ” had  crept  in  by  fame  miftake  of 
the  tranfcriber.  If  it  had  not,  inftead  of  faying  “ at 
“ any  time  or  times  hereafter,”  it  fhould  have  been, 
“ at  any  time  or  times  within  the  faid  twenty  and 
‘‘  one  years  and  fo  again,  after  the  word 
thenceforth”  fhould  have  followed,  ‘‘  during 
“ the  faid  twenty  and  one  years.” 


Other 
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‘‘  other  of  the  king’s  dominions,  except 
“ only  the  five  pounds  per  centum,  due  for 
“ cuftom  upon  all  fuch  goOds  and  mer- 
chandifes  as  aftdr  the  expiration  of  the 
“ faid  feven  years  fhall  be  imported  into 
“ England,  or  other  the  king’s  domini- 
“ nions,  which  five  pounds  per  centum 
“ only-t  being  paid,  it  fhall  thenceforth  be 
la'wful  to  export  the  fame  goods,  &c. 
“ into  foreign  parts  without  any  cuftcm, 
“ &c.  to  be  paid.” 

The  rights  of  natural-born  fubjeds  here 
^ in  England,  and  within  any  of  the  king’s 
dominions,  are  preferved  to  the  fettlers  and 
their  children!  ^ 

In  favour  of  thofe  who  were  to ' tie  this 
tax,  this  is  the  whole  of  what  was  ft  mated ; 
and  thefe  therefore  are  all  the  priA  leges  to 
which  the  prefent  colonifts  can  be  under- 
flood,  under  this  charter,  to  have  fuc- 
ceeded. 

The  governor,  affiftants,  and  freemen, 
in  England,  Hand  on  a very  different  foot- 
ing ; they  indeed  in  their  general  courts 
. I 3 are 
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are  empowered  to  make  “ all  manner  of 

wholefome  and  reafonable  orders  and 
“ laws,  not  eontrary  to  the  laws  of  Eng-* 
“ land.”  I cite  the  woi^ds  as  not  knowing 
how  to  give  the  feJife. 

The  objects  of  thefe  laws  are  deferibed. 
And  thefe  objeCts  are : — ^to  fettle  the  form& 
and  ceremonies  of  government  and  magi- 
ftracy,  neceffary  for  the  plantations ; to 
name  and  ftyle  all  forts  of  officers  ; to  di- 
llinguifh  and  fet  forth  the  feveral  duties, 
powers,  and  limits  of  their  offices  j topre-^ 
fcribe  forms  of  oaths  (warrantable  by  the 
laws  of  England)  for 'the  due ‘execution 
thereof  *,  to  difpofe  and  order  their  elec- 
tions,' id  to  impofe fines,  mulCts,^^ 
impri^  jnent,  or  other  lawful  eorreCtion 
on  the  aeakers  of  thefe  laws. 

With  refped  to  the  fettlers  then  it  fhould? 
feein,  that  the  charter  fubmitted  them  tO’ 
an  abfolute  government ; for  I fee  no  limi- 
tation prefcribed  to  the  power  of  the  coun- 
cil over  them  : unlefs  it  be  that  the  power 
of  taxation  is  not  exprefsly  given.  To  all 

other 
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other  laws  made  and  publiflied,  not  by  the 
fettlers,  not  by  a legillative  body  refiding 
among  them,  but  by  a compsfny  refiding 
here  in  England,  the  planters  are  reqiyred 
to  pay  all  due  obedience. 

The  only  limitation 'of  the  power  of  the 
council  is  contained  in  thefe  words,  which 
follow  immediately  after  the  words  em- 
powering the  council  to  inflia  fines, 
mulds,  &c.  “ according  to  the  courfe  of 
other  corporations^'  within  this  our  realm 


**  of  England.” 


J4 


SECT. 


izo 


Acts  relating 


Fart  IL 


SECT.  nr. 

Abf-racl  of  the  charters  of  ConneBiciit  and 
Rhode  If  and. 


“ OD  in  his  providence  (Mr.  Hut- 
**  vj  chinfon  ^ very  gravely  remarks) 

“ bringeth  good  out  of  evil  His  proof 
•is,  “ that  it  is  to  bigotry  and  blind  zeal 
“ we  muft  attribute,  if  not  the  fettlement, 

“ yet  at  lead  the  prefent  flourifhing  flats 
“ of  North  America.”  ^ 

True  it  is  that  bigotry  and  blind  zeal 
contributed  to  unpeople  England,  as  it  had 
to  I people  other  parts  of  Europe ; and . 
thal^^  hofe  who  were  driven  by  it  from 
hen(|’.  took  refuge  in  America.  Equally 
true  it  is  that  the  fame  fpirit  of  bigotry 
and  blind  zeal  raged  among  the  new  emi- 
grants* with  tenfold  greater  fury  than  it 
had  ever  raged  againfi  them  here ; that  it 


* See  his  Kiftory  of  Maflachufet’s  Bay,  vol.  i. 
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forced  them  afunder  with  greater  vio- 
lence than  it  had  collefied  them  together. 
They  were  like  the  men  lof  Babel  ; no 
man  underftood  ’ his  brother.  But  bigot- 
ry and  blind  zeal  no  more  contributed  to 
render  America  JlouriJhingy  than  the  mul- 
tiplicity of  languages  contribute  to  make 
men  knowing. 

Thus  much  is  certain,  bigotry  and  blind 
zeal  brought  difperfion  out  of  union. 
Hence  new  fettlements  were  formed,  and 
new  charters  fued  for. 

By  degrees  part  of  thefe  religionifts  fell 
away  ^ffom  the  reft.  Some  fettled  upon* 
the  river  Connecticut.  Another  part  went 
and  occupied  Rhode  Ifland.  E i of  thefe 
divihons  bethought  themfelve.  of  apply- 
ing for,  and  found  means  of  < ptaining  a 
feparate  charter  From  that  diftrit,  of 
which  the  whole  had  been  already  grant- 
ed to  the  whole  body  of  the  adventurers 
under  the  Plymouth  charter,  two  large 

* See  Colledlion  of  Charters,  No.  vi.  and  vil. 

diftrits 
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diftridls  were'  diffevered  in  favour  of 
a part  of  that  body,  without  the  pri- 
vity of  the  reP;.  Thefe  new  tribes  were 
each  of  them  eredled  into  **  a body  cor- 
porate, and  enjoined  to  ufe  the  powers 
vefted  in  them  “ according  to  the  courfe 
“ of  other  corporations  within  the  king- 
dom  of  England^’ 

Mean  time  nothing  can  be  more  ftrik- 
mg  than  the  difference  between  the  fitu-^ 
ation  of  the  adventurers  under  thefe  two 
laft  charters,  and  that  of  thofe  under  the 
firft.  On  the  one  hand  exemptions  were 
'granted  to  the  patentees  of  Madhehufet’s 
Bay,  wh^ch  were  not  granted  to  the  pa- 
tentees oi  Connedicut  and  Rhode  Ifland. 
On  the  ;r  hand  more  extenfive  powers 
Were  gra,  ted  to  the  latter  in  one  or  two 
effential  points. 

The  reafbn  of  this  difference  is  obvious. 
In  the  charter  granted  to  the  patentees  of 
Maffachufet  s Bay  the  king  had  in  con- 
templation only  a fet  of  merchants  and 
adventurers  refiding  in  England,  and  car- 

rying 
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rying  on  by  their  factors  and  agents  an 
exclufive  trade  to  a certain  part  of  Ame- 
rica. In  granting  the  charter  to  the  pa- 
tentees of  Connecticut  and  Rhode  Ifland, 
he  had  in  contemplation  to  prefcr'ibe  a 
form  of  government  for  a number  of  fub- 
jeCta  already  fet tie d-t here. 

Thus,  for  inftanbe,  the  general  court  of 
the  company  of  Maffachufet’s  bay  was  to 
confill  of  the  governor,  or  deputy-gover- 
‘nor,  and  fuch  of  the  ajjijiants  and  free-- 
men  as  were  prefent ; that  is,  all  the  free- 
men had  a right  of  being  prefent,  and  vot- 
ing at  thofe  courts.  In  Connecticut  and 
Rhode  Ifland,  the  freemen  of  the  differ- 
ent  towns  and  diftriCts  were  to  eCt  de-^ 
puties  to  deliberate,  and  vote  . j them 
in  the  general  courts.  / 

To  the  patentees  of  MalTachufet’s  Bay,’ 
an  exemption  from  the  payment  of  all 
cuftoms  on  goods  exported  from  Eng- 
land was  granted  for  the  fpace  of  feven 
years.  To  the  others,  this  exemption  is 
cxprefly  denied. 


The 
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The  patentees  of  Maflachafet’s  Bay 
had  no  power  of  ereding  courts  of  judi- 
cature. To  the  others  this  power  is  gi- 
ven. 

In  thefe  charters,  it  is  not  the  moft  fari- 
guine  advocate  of  the  Americans  that  cart 
find  any  thing,  to  juftify  their  claim  of  in- 
dependence on  the  parliament  or  laws  of 
England.  On  the  contrary,  the  laws  of 
England  are  throughout  referred  to  as  the 
ftandard,  by  which  the  validity  of  their 
own  regulations  is  to  be  tried.  The  le-^ 
giflative  powers  conveyed  to  them  are  to  be 
fifed  in  the  manner  “ that  other  corpora- 
“ tiom  in  ’England  ufe  them.*’  And  fure- 
ly  no/  ^poration  in  England  did  ever  fup- 
pofe  \ it  their  powers  of  fubordinate  le- 
giflatifi  1 exempted  them  from  the  fupreme 
legiflation  of  parliament. 

In  the  charter  of  Rhode  Ifland  we  find 
the  following  claufe.  “ Many  of  the  in- 
“ habitants  cannot  in  their  private  opi- 
“ nion  conform  to  the  public  exercife  of 

“ religion 
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religion  according  to  the  liturgy  and 
“ ceremonies  of  the  church  of  England, 
or  take  and  fubfcribe  the  oaths  and  ar- 
tides  made  and  eftablifhed  in  th?^  be- 
‘‘  half  j and  for  that  the  fame,  by  reafon. 

of  the  remote  diftances  of  thofe  places 
“ will,  as  we  hope,  be  no  breach  of  the 
unity  and  uniformity  eftablifhed  in  this 
nation,  we  have  therefore  thought  lit 
“ to  ordain — that  no  perfon,  within  the 
“ faid  colony,  lhall,  in  any  wife,  be  mo- 
lefted,  or  called  in  queftion,  for  any  dif- 
“ ferences  in  opinion  in  matter  gf  reli- 
“ gion — any  law,  ftatute,  &c,  of  t/iis  realm 
to  the  contrary  notwithftanding.’'' 

Here  then  we  fee  a fpecific  la’  pf  this 
realm,  I mean  the  ad  of  uniforn  ^y,  by 
which  the  colonifts  thought  they  jJould  be 
bound,  unlefs  they  had  a fpecific  exemp- 
tion. The  objed  of  this  law  was  fuch,  as 
would  render  the  obferyance  of  the  law 
jtfelf,  in  thefe  uncultivated  and  diftant 
jfegions,  a matter  of  the^greateft  poflible 

indif- 
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indifference  to  the  government  in  Eng- 
land. c 

Suppofing  the  Englifli  clergy  to  be  as 
intolerant  as  the  mod;  uncandid  of  their 
enemies  have  ever  reprefented  them,  yet 
here  were  no  endowments  to  tempt  their 
avarice.  The  fcene  was  too  remote  to  be 
galling  to  their  pride.  Few,  if  any,  of 
the  fettlers  were  of  the  church  of  Eng- 
land. They  were  of  various  feds,  no  one 
of  which  but  had  teflified  its  hatred  to  the 
reft.  Yet  even  this  law  they  thought^ 
might  legally  be  put  in  execution  againft 
them.  They  felt  that  they  were  legally 
1 it.  And  they  therefore  prayed 
a fpec  exemption  from  it.  If  without 
that  fpyrific  exemption  they  would  have 
been  fubjeds  to  this  la^,  why  not  to 
.others  ? 

The  charter  of  Maffachufet’s  Bay  con- 
tains nothing  more  than  an  exclufiye  right 
of  trading  within  a particular  diftrid  of 
America.  This^Hght  is  conveyed  to  a 

company 
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company  redding  in  England.  That  com- 
pany had  extendve  privileges^,  but  hardly 
any  of  the  powers  of  political  govern- 
ment. They  had  indeed  the  pov^er  of 
impofing  commercial  duties,  but  they 
could  lay  no  domeftic  taxes,  either  on 
freemen  or  non-freemen.  They  could 
ered  no  courts.  The  people  whom  they 
fent  out,  or  fuch  of  the  adventurers  ,as 
went  of  their  own  accord,  had  no  other 
protedion  for  their  rights  than  what  was 
to  be  found  In  the  courts  here  in  England; 
the  fame  protedion  which  a Gentoo  may 
find  at  prefent.  The  patentees  were  ex- 
empted  from  cudoms  and  duties  »r  a gi- 
ven time ; but  fiich  an  exempt.  \ fo  li- 
mited, is  itfelf  the  ftrongefl;  coni  /mation 
of  the  right. 

Some  of  thefe  defeds  are  fupplied  in 
the  charters  granted  to  Connedicut  and 
Rhode  Ifland.  But  in  neither  of  thefe  is 
there  expreffed  or  Implied  any  thing  like 
a total  emancipation  from  the  power  of 

par- 
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parliament,  except  as  to  the  fingle  ob- 

f 

je£t  of  conformity  to  the  church  of  Eng- 
land : nor  does  any  reafon  appear  why 
fuch  a i emancipation  fhould  be  necelTary 
to  the  exercife  of  any  power,  or  the  en- 
joyment of  any  exemption  that  is  there 
exprefled. 
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SECT.  IV.^ 

What  were  the  privileges  granted  by^  the 
Crown  to  the  New-Englanders^  by  the 
fecond  Charter  of  Mafachufed s Bay  ? 

IN  the  general  Ilaughter  made  of  cor- 
porations, toward  the  latter  end  of  the 
reign  of  Charles  II.  the  company  of  Mai- 
fachufet’s  fhared  the  common  fate.  It  was 
in  the  year  1683,  that  a monfter  called  a 
quo  warranto  was  let  loofe  upon  them, 
from  the  cdurt  of  King’s  Bench,  to  devour 
their  privileges.  And  in  the  year  follow- 
ing, another  of  the  fame  breed,  led  a 
fcire  facias y out  of  the  court  of  Ch  xery, 
to  fummon  them  to  make  their  appe  arance 
within  a month.  Having  neither  wings 
to  fly  with,  nor  command  over  the  waves 
to  ftill  them,  they  came  not  within  the 
time.  For  this  contempt  judgment  was 
entered  up  againfl;  them.  From  this  time' 
the  crown  faw  them  proftrate  at  its  feet. 

K At 


Acts  relating  Part  IL 


130 

At  the  refurredion  of  the  conftitution 
tinder  king  William,  entreaty  was  ufed 
with  his  majefly  to  reftore  the  ancient 
charter.  The  requeft,  as  to  the  fpecific 
terms  of  it,  was  refufed.  They  were  de- 
nied what  they  alked  for ; but,  what  is 
fingular,  they  were  granted  more : a char- 
ter was  granted  them,  in  many  refpedts 
more  beneficial  than  their  old  one.^  It  is 

* See  this  charter  in  the  Appendix  to  Neale’s 
Hiftory  of  New  England,  vol.  ii.  number  I.  It  is 
reprinted  in  the  collection  printed  for  Almon. 
could  not  read  without  furprize  the  following  paf- 
fage  in  a book  attributed  to  Mr.  Burke  f.  The 
writer  I fpeaking  of  this  colony.  “ Some  time 

after  ? revolution  (fays  he)  they  received  a new 
“ cha;  which,  though  very  favourable,  was 
“ muci  inferior  to  the  extenfive  privileges  of  the 
“ form^  charter,  which  indeed  were  too  exten- 
“ five  for  a colony.’*  Surely  this  writer  had  not 
attended  to  the  firft  charter,  or  had  forgot  that  it 
was  granted  to  a company  rfding  in.  England. 
And  therefore  with  all  it’s  extenfive  privileges  want- 
ed all  the  powers  necelTary  to  conftitute  a political 
government, 

t See  Account  of  European  Settlements  in  America,  vol. 
ii.  p.  169,  edit.  5.  , 
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this  new  charter  which  goes  by  the  name 
of  the  fecond  charter  of  the*  Maffachu- 
fet’s  Bay;  - ^ ^ 

This  charter  (after  reciting  the  feveral 
charters  heretofore  granted  to  the  compa- 
ny of  Plymouth^  and  to  the  patentees  of 
Maffachufet’s  Bay,  and  the  vacating  of 
this  laft  charter  on  a writ  of  fcire  facias  iii 
court  of  Chancery) ; fets  out  with  nam- 
ing as  the  fubjecH;  of  its  difpofal,  the  colo- 
ny of  MalTachufet’s  Bay ; to  w^hich,  how- 
ever, we  find  nowj  for  the  firft  time,  ag- 
gregated a’nuniber  of  other  fettlementSi 
known  by  the  refpe£live  names  of  “ ^ew 
“ Plymouth  ; the  province  of  Main 
territories  called  Acadia,  or  Nov, 
tia  with  the  intermediate  wafte 
It  is  remarkablcj  that  the  terms  un- 
der which  they  ftand  charadtefifed  in  thd 
charter,  are  thofe  of  fadioriesi  and  colo- 
nies : the  firft  of  which  feems  to  fhew 
the  legal  idea  entertained  of  the  fettlers 
under  the  former  charters.  The  law  con- 
fidered  them  as  fa^orsy  pi  agents^  of  a 
K 2 
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company : the  governing  part  of  which 
was  fuppofcd  to  be  fixed,  and  refident 
in  England. 

" The  “ fadories  and  colonies,’*  thus  in- 
corporated, are  not  declared  (as  in  the 
former  charters)  “ a body  corporate  and 
“ politic,  capable  of  pleading,  and  being 
impleaded,”  &c.  but  are  erededinto  “ one 
real  province.” — A very  different  kind 
of  fociety,  and  requiring  far  other  powers 
than  a mere  body  corporate. 

The  affairs  of  the  province  accordingly 
are  to  be  adminiftered  by  a governor,  de- 
puty governor,  and  fecretary  j all  three 
at  ■ nomination  of  the  crown;  by 
twk  /-eight  affiftants,  or  counfellors,  to 
be  Lnually  cholen  by  the  general  affem- 
blies  ; and  laflly,  by  reprefentatives  to  be 
deputed  by  the  refpedive  towns  and  dif- 
tridfs. 

The  cpuncil  is  to  confift  of  the  gover- 
nor, or  deputy-governor,  and  feven,  at 
leaft,  of  the  affiftants^ 


The 
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The  general  courts,  or  affemblies,  are 
to  confifl  of  the  governor,  or  deputy-go- 
vernor, the  affiftants,  and  thi  reprefenta- 
tives.  ' ^ 

‘ With  the  governor  is  lodged  the  power 
of  fummoning  the  council,  and  general 
courts.  Both,  or  either,  as  often  as  he 
fees  fit.  But  the  general  courts  he  is 
obliged  to  fummon  once  a year  at  leaft. 

He  may  adjourn,  prorogue,  or  diffolve 
them  at  his  pleafure.  He  has  a negative 
^on  all  laws;  as  alfo  in  the  eledtion  of 
counfellors. 

He  has’  the  command  of  the  militia 
'Within  the  province : he  may  ere<P  A or  de- 
molifh  forts,  and  commit  the  bvern- 
ment  of  them  to  fuch  perfoi.  As  he 
pleafes.  > 

Thefe  are  adls  in  which,  by  the  char- 
ter, he  is  bound  only  by  his  own  dif- 
cretion. 

Other  ads  are  not  to  be  done  but  with 
“ the  advice,  or  confent”  of  the  council. 

K 3 It 
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It  is  with  their  ‘‘  advice  and  confent’^ 
that  he  is  to  appoint  judges,  cornmifficners 
of  oyer  and. terminer,  fheriffs,  juft  ices  of 
the  peace,  and  other  officers,  belonging 
to  the  council,  or  courts  of  juftice;  to  do 
all  that  is  neceflary  for  the  probate  of  wills, 
and  granting  adminiftrations  ; to  iffue  his 
warrant  for  difpofing  of  the  taxes  levied 
by  the  general  afiemblies,  for  the  defence 
and  fupport  of  the  government,  according 
to  fuch  a^s  as  fhail  be  in  force  within  the 
province ; and  to  grant  commiffions  for 
exercifing  martial  lavy.  ' ^ 

It  is  with  the  general  afiemblies  that  it 
lies  to  eledt  annually  the  affiftants  or  coun- 


and  to  amove  them  for  mifde- 


meauv  ^ to  fix  the  number  of  reprefen- 
tatives^V  which  each  county,  town,  or 
place,  is  to  depute  : the  right  of  voting, 
however,  being  reftricled  to  freeholders 
of  forty  (hillings  a year,  or  men  poflfefied 
of  fome  other  eflate  of  the  value  of  fifty 
pounds ; to  eredt  courts ; to  make  all 
manner  of  f*  ^holefome  and  reafonable 


“ laws. 


Sed.  IV.  TO  THE  Colonies.  235 

“ laws,  either  with  penalties,  or  without, 
“ not  repugnant  to  the  laws  of  England 
to  appoint  annually  all  civil  officers,  except 
thofe  referved  to  the  crown,  or  to  th'i  go- 
vernor as  above-mentioned;  to  fet  forth 
the  feveral  duties,  powers,  and  limits  of 
the  officers  appointed  by  themfelves  ; to 
prefcribe  the  forms  of  oaths  to  be  taken 
by  fuch  officers,  fuch  oaths,  as  before, 
not  to  be  “ repugnant  to  the  laws  of  Eng- 
land to  impofe  “fines,  mulds,  im- 
V prifonments,  and  other  punifhments 
“ to  impofe,  and  levy  proportionable  and 
“ reafonable  afleffments  and  taxes,  on  the 
eftates  and  perfons  of  all  the  pror  ietors, 
“ or  inhabitants  of  the  province  \^and, 
finally,  to  authorize  the  governor  y'when 
they  fee  fit,  to  lead  the  militia  out  of  the 
limits  of  the  province. 

It  is  in  the  name  of  the  king,  that  all 
courts  of  juftice  are  to  be  holden ; and 
they  are  to  have  a power  of  “ hearing 
“ and  determining,  all  manner  of  pleas, 
real,  perfonal,  or  mixed ; in  caufes  cri- 
K 4 “ minal, 
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minal  or  civil ; on  matters  capital,  or 

C 

“ not  capital  ; and  of  awarding,  and 
“ making  out  exrecution  thereon.-’ 

V To  the  inhabitants  in  general,  are  grant- 
ed all  the  liberties  of  natural-born  fubjeds 
■within  any  of  the  king’s  dominions ; the 
right  of  appealing  to  the  king,  in  dernier 
refort,  from  any  “judgment  or  fentence,” 
*in  any  perfonal  adion,  wherein  the  matter 
in  difference  exceeds  the  value  of  three 
hundred  pounds  fterling  : to fuch  of  them 
as  poffefs  a freehold  of  the  yearly  value 
forty  {hillings,  or  a perfonal  eftate  of  the  va- 
lue of  fifty  pounds,  is  granted  a right  of 
votin'  at  the  eledion  of  reprefentatives  to 
ferv^  the  general  affemblies  ; and,  laflly, 
by  aiy  exprefs  provifion,  to  all  except  Pa-, 
pifts,  a full  liberty  of  confcience. 

To  the  king  himfelf  are  referved,  the 
powers  of  eredihg  courts  of  admiralty ; 
of  nominating  the  governor,  lieutenant- 
. governor,  and  fecretary ; of  receiving  ap- 
peals in  perfonal  adions  ; of  difallowing, 

' fo  it  be  within  three  years  after  their  en- 
• ■ adment. 
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adment,  any  laws  made  by  the  general 
affemblies. 

From  thefe  laws,  however,  are  except- 
ed, fuch  as  fhall  Be  made  to  pafs  any  grant 
of  lands  within  the  three  colonies  of  Maf- 
fachufet’s  Bay,  New  Plymouth,  and  the 
province  of  Maine  only.  Laws  for  thefe 
purpofes  are  exempted  from  difallowance. 
Finally,  to  the  king  are  referved  all  trees 
'of  a certain  diameter and,  as  in  former 
charters,  the  fifth  part  of\ill  gold  or  filver 
3 ore,  and  of  all  precious  ftones. 

Many,  we  are  to  obferve,  are  the 
powers  granted  in  this  charter,  which 
were  wanting  in  the  former.  Among 
others,  that  of  levying  taxes  01  ynfelves 
is  particularly  obfervable.  j 

It  is  from  this  fpecification,  wiiereby  the 
power  of  taxation  is,  by  the  parliament, 
fpeaking  through  the  king,  communicat- 
ed to  the  colonies,  that  fome  are  forward 
to  infer  the  parliament’s  having  renounc- 
ed it  for  itfelf.  .But  this  inference  feems 
not  juft. 


The 
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The  circumftance  of  two  taxing  powers 
over  the  fame  body  of  perfons  taxable ; of 
two  taxing  powers,  I fay ; a fubordinate 
one  besides  the  fupreme ; of  two  fuch  tax- 
ing powers,  eftabiilhed  for  raifing  funds 
for  different  purpofes,  is  by  no  means 
new.  The  truth  is,  nothing  can  be  lefs 
fb.  We  fee  it  every  where.  Look  around 
us  any  way,  it  flares  us  in  the  face.  Not 
a parifti  in  the  kingdom,  but  has  a power 
of  taxing  itfelf ; or,  to  fpeak  more  accu- 
rately, not  a parifli  in  which  there  is  not  c 
a certain  body  of  men,  the  veftry,  to  whom 
within  the  limits  of  that  parifh,  for  cer- 
tain pu/  lofes  of  that  parifii,  belongs  a 
power  j laying  taxes  on  the  reft.  Are 
then  th  perfons  thus  taxed,  are  they  by 
virtue  of  their  being  fubjecled  to  the  au- 
thority of  this  one  taxing  body,  exempted 
from  the  authority  of  every  other  taxing 
body  ? and  in  particular  from  the  fupreme 
univerfal  taxing  authority  of  parliament  ? 
No : they  are  again  taxable  by  a fecond 
taxing  body,  viz.  the  veftry  as  above,  with 

two 
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two  juftices  fuperadded,  for  certain  other 
purpofes  of  that  parifh.  They  are  a third 
time  taxed,  if  the  parifh  be  A corporation, 
by  a third  taxing  body,  the  rulers  that 
corporation,  for  the  purpofes  of  the  cor- 
poration. They  are  a fourth  time  taxed  by 
a fourth  taxing  body,  the  juftices  of  the 
county,  for  the  purpofes  of  the  county. 
Laftly,  they  are  a fifth  time  taxed  by  par- 
liament ; a fifth,  and  univerfal  taxing 
fiody,  for  the  univerfal  purpofes  of  the 
whole  empire. 

The  inference  in  itfelf  then  is  nothing 
lefs  than  juft.  That  to  king  William  in 
particular,  who  granted  the  charter,  it  did 
not  appear  juft ; that  he  never  mnt  it 
JJiould  be  made  > that  he  never  t.  /kh  t it 
•would  be  made,  is  what  the  gran  Zees  had 
early,  and  authentic  proofs  of. 

To  himfelf,  we  may  remember,,  the 
king  had  refer ved  the  power  of  nominat- 
ing the  chief  officers,  the  governor,  de- 
puty-governor, and  fecretary. 


The 
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The  refervation,  it  feems,  gave  great 
ofrence  ; fo  much,  that  the  agents  thought 
it  neceffary  to  go  into  arguments  to  jufti- 
fy  them  for  having  accepted  the  charter 
with  fuch  a clog  to  itr 

In  the  courfe  of  thofe  arguments,  the 
idea-  of  exemption  from  parliamentary 
•taxation  is  broached.  We  fhall  fee 

how  it  was  here  received.  Confider,  fay 
they  to  their  conftituents  ; confider,  tho’ 
you  have  not  thofe  powers,  how  ample 
are  thefe  you  have.  ^ 

“ The  general  court  has,”  (by  this  char- 
ter) “ with  the  king’s  approbation,  as  inuch 
“ po-ivi  • in  New  England,  as  the  king  and 
“ pah  lent  have  in  England.  They 
“ haw  y/Englifh  liberties: — canbetouch- 
“ ed  b)  no  law : by  no  tax,  but  of  their 
“ own  making 

The  province  caught  up  the  idea.  Ac- 
cordingly the  firfl  adt  of  the  new  legifla- 

* See  Neale’s  Hiftory  of  Nev/  England,  vol. 
.ii.  p.  479. 
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ture  was  (fays  Mr.  Hutchinfon  '*)  a fort  of 
Magna  Charta,  aifertlng  their  claims,  and 
privileges  ; among  which  this  was  not  for- 
gotten. » 

It  is  among  the  principal  of  thefe  af- 
fertions,  “ that  no  aid,  tax,  tallage,  aifef- 
“ ments,  cuftom,  loan,  benevolence,  or 
“ impofition  whatever,  fhall  be  laid,  alfeff- 
“ ed,  impofed,  or  levied  on  any  of  their 
majefties  fubjefls,  or  their  eftates,  on  any 
“ pretence  whatfoever,  but  by  the  adl  and 
j “ confent  of  the  governor,  council,  and 
“ reprefentatives  of  the  people,  afl'embled 
“ in  general  court.”  ' 

That  the  province  veijhed  to  \ave  the 
charter  interpreted  in  the  fenfe  agents 
put  upon  it,  is  abundantly  appi  ^nt.  Did 
the  king  then  interpret  it  in  that  fenfe  ? 
We  fhall  foon  fee.  He  dif allowed  the  acl. 
It  was  exprefsly  put  to  him,  whether  that, 
which  they  wifhed  for,  was  his  meaning  1 
and  his  anfwer  was  as  exprefsly  in  the 

* See  Hutchinfon’s  Hiftory  of  Maffachufet’s 
Bay,  vol.  ii.  p.  64. 

7 negative. 
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negative.  Did  your  majefty  mean  to 
exempt  us,  ’ fay  the  reprefentatives,  “from 
parliamentary  taxation  ?”  Says  the  mo- 
narch—“ No.— You  the  fubordinate  le- 
“ giflative  body  of  this  my  province  lhall 
**  not  be  the  only  body  having  power  to 
“ lay  taxes.  Others,  one  other  fuch  body 
“ at  leaft  there  fliall  be  befides.”  What 
ihall  be  this  body  ? The  king  alone  ^ 
That,  I truft,  will  hardly  be  maintained. 
If  any  one  can  find  out  another,  befides 
the  parliament,  let  him  produce  it. 


SECT. 
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» 

What  were  the  privileges  conveyed  by  the 
crown  to  the  proprietor  a7id  inhabitants  of 
Maryland  in  the  Charter  of  Maryland? 

B'E  S I D E S thefe  governments,  which 
alone  are  called  chartered there  are 
others,  which  though  equally  derived  from 
charters,  are  called  proprietary. 

Thefe*I^r.  Juftice  Blackftone  defines  to 
be  governments,  “ granted  out  by  the 
“ crown  to  individuals,  in  the  n ire  of 
“ feudatory  principalities,  with  a in- 
ferior  regalities  and  fubordinate  powers 
**  of  legiflation,  which  formerly  belonged 
to  the  owners,”  as  he  thinks  proper  to 
call  them,  “ of  counties  palatine.” 

The  firft  of  thefe  proprietary  govern- 
ments, (or  indeed  of  any  of  the  colonies 
founded  for  the  exprefs  purpofe  of  fet- 
tling) which  wa^  difmembered  from  the 

general 
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general  grants  of  Virginia,  was  Maryland, 
It  was  granted,  tiy  a charter  of  the  year 
1632,  to  Csecilius,  Lord  Baltimore  a 
RomLn  Catholic,  who  “ was  induced,” 
we  are  told,  “ to  attempt  this  fettlement, 
**  in  hopes  of  enjoying  liberty  of  confci- 
‘‘  ence  for  himfelf,  and  fecuring  it  to  fuch 
“ of  his  friends,  to  whom  the  feverityof 
‘‘  the  laws  might  loofen  their  ties  to  their 

mother  country  f.” 

The’  conftitution  given  to  the  colony  by 
this  charter,  is  remarkably  different  from< 
that  of  any  other  we  have  yet  ^een. 

In  the  firft  place,  the  whole  colony,  that 
is,  Wf  ’*6  to  underhand  the  foil  of  it,  is 
unde'  ufual  refervation  of  the  fifth  part 
of  all\^  )ld  and  filver  ore  granted  to  that 
lord  and  his  heirs,  to  be  holden  of  the 
king,  as  of  his  caftle  of  Windfor  in  free, 
and  common  foccage  by  fealty  only. 

* CollefUon  of  Charters,  No.  IV. 

'I'  Account  of  the  European  Settlements  in 
America.  Vpl.  ii.  p.  227. 

Then 


Se£t.  V.  TO  THE  Colonies.  1^5 

Then  comes  a claufe,  which  feems 
ftrongly  to  charadlerife  the  light  in  which 
the  continent  of  North  America,  as  we 
have  before  intimated,  had  till  that^time 
been  confidered ; 1 mean  that  of  a ftation 
for  faBoriesy  and  not  for  fettlements ; a 
country  to  trade  in  rather  than  to  culti^ 
vate.  A fpecial  appellation  is  according- 
ly bellowed  on  the  country  granted  in  this 
charter  ; it  is  eredled  into  a province^  in 
order  (fays  the  charter)  “ that  the  country 
“ thus  granted  may  be  eminent  above  all 
“ other  parts  of  the  faid  territory,  and 
“ dignified  with  higher  titles.” 

It  is  declared  in  exprefs  terms  t ^be  no 
longer  a part  of  Virginia,  or  a.  Other 
colony  whatever,  nor  depend,  i on 
them,  nor  fubjed;  to  their  laws,  but  en- 
-tirely  feparated  from  them ; to  be  fubjed 
to  the  crown  of  England  onlyy  and  there- 
on to  depend. 

To  lord  Baltimore  is  granted  the  foie 
and  abfolute  proprietorfhip,  as  we  have 
. already  intimated,  of  all  the  lands,  as  alfo 
L the 
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the  patronage  of  the  churches,  faving  on- 
ly the  faith  and\allegiance  to,  and  fove- 
reign  dominion  of  the  king.  With  the 
pow^r  of  granting  out  flich  parcels  of  the 
premifes,  and  that  under  fuch  tenures,  and 
for  fuch  cuftoms  and  fervices  as  he  fees 
fit,  to  be  holden  of  himfelf  immediately : 
which  that  they  may  be,  every  law  and 
cuftom  in  general  to  the  contrary,  and 
particularly  the  ftatute  of  “ quia  emplo- 
“ res”  is  difpenfed  with : power  is  alfo 
given  him  to  ere(5t  manors,  with  courts 
_ baron. 

Thus  much  for  the  rights  given  to  him 
as  prr  "►rietor  of  the  foil. 

Ip  3 political  capacity  are  conferred 
on  hi  , in  general,  all  the  temporal  rights 
of  what  kind  foever  which  “ any  bifhop 
“ of  Durham  e^ver  had  in  the  biftioprick 
“ or  county  palatine  of  Durham.” 

In  particular,  as  to  his  legiflative 
po  e’TS,  he  is  to  fummon  the  freeholders  or 
their  deputies,  “ when,  and  as  often, 
“ and  in  fuch  fort  and  form”  as  to  him 
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fhall  feem  meet.  And  on  fudden  emer- 
gencies, without  convoking  fuch  aflem- 
bly,  to  *hlm  fingly  is  given  the  power 
“ of  making  ordinances  having  tii’e  force 
“ of  law ; provided  fuch  laws  be  not  re- 
“ pugnant  to  the  laws  of  England,  nor 
“ extended  in  any  fort  to  bind,  charge, 
or  take  away  the  right  and  intereft  of 
“ any  perfon  in  his  life,  members,  free- 
hold,  goods  or  chattels.”  He  may  pre- 
fcribe  forms  of  judicature  and  manners  of 
proceedings. 

As  to^the  executive  power,  in  him  it  is  . 
all  lodged,  and  he  may  either  exerclfe^it  in 
perfon,  or  by  deputies  of  any  nomina- 
tion. Ele  may  appoint  judg  hold 

pleas,  award  and  determine  in  ^lll  caufes 
whatfoever.  And,  what  is  properly  fpeak- 
ing  part  of  the  legiflative,  that  is  a dlf- 
penfing,  rather  than  a part  of  the  execu- 
tive, power,  he  may  pardon  all  offences, 
whether  before  or  after  judgment 

* Would  the  patriots  of  Maryland  lay  claim 
to  this  claufe  of  their  charter  ? 

L 2 To  . 
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To  him  alfo  is  ^iven  the  power  of  levy- 
ing troops,  with  all  the  authority  of  a 
captain-general ; the  power  of  conferring 
titles  of  honour,  provided  they  be  not 
fuch  as  were  then  ufed  in  England ; of 
ereding  incorporate  towns  into  boroughs, 
and  boroughs  into  cities ; of  ereding  and 
appointing  fea-ports,  harbours,  and  other 
.places  where  only^  goods  are  to  be  laden  or 
unladen  in  the  province ; with  the  foie 
difpofition  of  the  cuftoms  and  duties  to 
be  aflelTed  and  paid  thereat. 

Thus  much  concerning  the.  political 
powers  given  to  him  fingly. 

Oth/  ^owTrs  he  is  to  exercife  with  the 
« advia  1 confent  of  the  freeholders  or 
their  d\  )uties  : it  is  in  general  with  their 
advice  and  confent  that  he  is  to  exercife 
the  power  “ of  making  any  laws  whatfo- 
ever,  appertaining  either  to  the  public 
“ ftate  of  the  province,  or  the  private  uti- 
lity  of  particular  perfons provided 
fuch  laws  be  “ not  repugnant  to  the  laws 
“ of  England and  in  particular  of  im- 

pofing 
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pofing  cuftoms  and  fubfidies  on  all  ex- 
ports and  imports.  Ot  territorial  taxes  all 
this  while  no  mention  is  to  be  found. 

I To  the  fettlers  in  general  is  granted  a 
free  power  of  emigration,  notv/ithflanding 
the  ftatute  of  fugitives ; to  them,  and  to 
their  children  born  in  Maryland,  are  pre- 
ferved  all  the  rights  of  natural  born  fub- 
jeds  in  the  kingdom  of  England  and  Ire- 
land, with  the  right  of  exporting  and  im- 
porting all  forts  of  merchandifes,  the  pro- 
'dud  of  England  or  Maryland,  on  paying 
the  fame  duties  as  the  reji  of  the  fubjeds 
of  England  for  the  time  being,  aiid  no 
more : to  fuch  of  them  as  fliou’  ^ be  free- 
holders, is  given  the  power  of  \ng,  ei- 
ther in  perfon  or  by  deputy,  a /the  pro- 
prietor fliould  appoint,  in  the  fegillative 
affembly. 

To  himfelf,  as  we  before  remarked,  the 
king  has  referved  the  fovereign  dominion, 
with  the  fifth  part  of  all  gold  or  filver  ore. 
To  the  fubjeds  of  England  is  referved  the 
L 3 right 
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right  of  fifliing  on  the  coafl  of  Maryland, 
in  common  with  the  fubjedls  of  Mary- 
land. 

As  to  the  right  of  taxation,  the  king 
renounces  it  for  himfelf,  his  heirs,  and 
fucceffors : and  in  terms  which  appear  to 
me  very  forcible  and  decifive. 

We  covenant  (fays  the  charter)  that 
“ we,  our  heirs  and  fucceffors,  will  at  no 
“ time  hereafter  fet,  or  make,  or  caufe  to 
“ be  fet,  any  irnpofition,  rate,  or  contri- 
“ bution  ns)hatfoever^  in  and  upon  the 
**  dwellers  and  inhabitants  of  the  aforefaid 
“ province  for  their  lands,  tenements, 
“ goods/  'r  chattels,  within  the  faid  pro- 
“ vincey  to  be  ladeji  or  unladen  within 
“ the  pc  s or  harbours  of  the  faid  pro- 
“ vince.’*^  And  “ this  declaration,”  as  it 
is  ftyled,  is  required  to  be  received  and 
“ allowed  in  <?//his  courts  as  fufficient  and 
“ lawful  difcharge,  acquittance,  and  pay- 
“ ment*.”  How 

* The  abundans  cautela  of  the  lawyer  has  here, 
as  is  very  apt  to  be  the  cafe,  ended  in  obfcurity. 

By 
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How  numerous  and  how  material  the 
points  are  in  which  this  charter  differs 
from  every  other  that  we  h*ave  examined 
we  may  now  pei'ceive.  But  that  ^vhich 
is  moft  to  our  purpofe  • to  remark,  is 
the  king’s  abfoiute  and  formal  renuncia- 
tion of  the  right  of  taxing:  a renunciation 
much  too  important,  it  fhould  feem,  not 
to  have  been  made,  as  it  is  here,  in  ter- 
minis,  wherefoever  it  was  intended  it 
fhould  be  underftood  to  have  been  made. 

As  to  the  exteiit  of  this  renunciation,  it 
depends  qpon  the  relation  which  the  co- 
lonies were  fuppofed  to  hand  in  to  the  king. 
What  that  relation  was,  is  a que  \on  that 
has  been  the  fubjed  of  much  co  ^yerfy. 

By  this  declaration^  is  meant  the  abow .Mentioned 
claufe  of  covenant : and  when  it'is  faid  that  claufe 
fhall  be  received  as  payment  of  a fort  of  debt, 
which  by  the  fame  claufe  was  never  to  become  due, 
nothing  more  is  meant  than  this;  that  to  any 
profecution  on  account  of  fuch  a debt,  this  claufe 
rendering  the  tax  v/hence  the  debt  was  to  accrue 
illegal,  fiiould  be  a bar;  as,  were  the  tax  legal, 
payment  would  be  a bar. 

L4 
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Before  we  enter  upon  it,  it  may  be  proper 
< 

to  premife,  that  the  interpretation  we  are 
in  fearch  of  for  this  claufe,  is  the  inter- 

c 

pretation  that  according  to  probability 
was  put  upon  it  by  the  contrading  parties, 
of  whatever  nature  might  have  been  the 
propofitions  alTumed  in  that  interpreta- 
tion, whether  true  or  falfe : as  to  this 
matter,  it  is  probable,  that  between  the 
fentiments  of  the  fovereign  and  the 
noble  favourite  there  was  no  great  dif- 
ference. The  favourite,  we  have  obferv-i ' 
ed,  was  a Roman  catholic,  a difciple 
of  that  fed,  whofe  prejudices  run  the 
ftron^  in  favour  of  the  power  of  the 
crow 

Ch^,  es  at  this  time  unqueftionably  un- 
derftood  himfelf  to  be  in  poflefTion  of  the 
right  of  levying  certain  taxes  by  \C\%fole 
authority,  without  the  concurrence  of  the 
two  other  eftates,  upon  his  Englijh  fub- 
jeds.  If  he  confidered  the  colonies  as 
Handing  to  him  in  the  fame  relation  as  his 
Englilh  fubjeds,  then  this  renunciation 

might 
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might  be  interpreted,  as  extending  only 
to  the  right  which  he  claimed  over  his 
Engliili  fubje^ts,  namelyj'the  right  of 
laying  certain  taxes  without  the  c'^ncur- 
rence  of  the  other  eftates. 

But  it  is  like  wife  beyond  a doubt,  that 
Charles  confidered  the  colonies  as  entire- 
ly fubjeds  to  his  Jingle  authority,  and  not 
to  that  of  the  other  eftates ; whom  he  fup- 
pofed  to  have  110  more  right  of  making 
laws  to  bind  them,  than  they  now  have  of 
making  laws  to  bind  Hanover.  This  opinion 
James  I.  had  exprefly  avowed  in  a letter  to 
the  houfe  It  fhould  feem  therefore  pro- 
bable, that  in  granting  this  charte  ^Charles 
con/)dered  the  colonies  as  ftand.  ^^o  him 
in  this  relation;  And  if  fo,  i nuft,  I 
think  follow,  that  the  covenant  was  meajit 
and  iinderjlood^  to  convey  to  the  proprie- 
tor and  inhabitants  of  Maryland,  a full 
fecurity  againft  taxation  by  any  power  in 
England. 


* Vide  infra,  Se£l.  VII. 
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This  large  interpretation  of  the  claufe 
in  queftion,  feeihs  farther  warranted  by 
the  words  of  the  claufe  itfelf.  It  can  hard- 
ly be  faid,  I think,  that  when  the  king 
gives  his  content  to  a tax,  levied  in  his 
name,  and  by  his  authority,  he  does  not 
“ caufe  that  tax  to  be  fet.”  And  with- 
out the  content  of  the  king  a bill  for  tax- 
ation can  no  more  acquire  the  force  of  a 
command  than  a bill  for  any  other  pur- 
pofe.  In  a law  for  taxation,  as  well  as  in 
every  other  a£t  of  legiflation,  the  immedi-r 
ate  inftrumentality  is  attributed  to  the 
king.  Now  the  words  of  the  claufe  of  co- 
venant  re,  that  the  king  “ will  neither 
“ fet,.  cauje  to  be  fet”  any  tax  in  Mary- 
land. \ lence  therefore,  I think,  we  may 
conclude,  that  according  to  the  ftrid  /eUert 
as  well  as  the  fpirit  of  the  charter,  the 
inhabitants  of  Maryland  are  taxable 
only  by  their  own  governors  and  af- 
fembly ; and  not " by  another  body  of 
men,  whofe  commands  are  without  ef- 
fect, 
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fed,  till  ratified  by  the  authority  of  the 
king. 

This  lafi;  argument  appears*to  me  con- 
clufive;  nor  fhould  I fcruple  therefore  to 
fay,  that  by  this  charter,  the  proprietor 
and  inhabitants  of  Maryland  were,\  and 
fuppofing  them  to  have  kept  their  part  of 
the  contrad  inviolate,  Jiill  are  exempted 
from  parliamentary  taxation. 

But  taxation  only  excepted,  there 
feems  no  reafon  to  fuppofe  but  that 
IVIaryland  is,  in  all  other  refpeds  fubjed 
to  the  fupreme  legiflative  power  of  par- 
liament. 

The  inhabitants  of  that  colony  e ex- 
prefly  -ranked  with  the  ‘‘  rejl  of  ^ub- 
jeSis  of  the  kingdom  of  England.  yAnd 
with  refped  to  them  in  particular,  three 
ftatutes  at  lead  are  manifeftly  repealed. 
Two  of  them,  the  ftatute  * of  fugitives, 

* Or  rather  ftatutes,  viz.  13  Eliz.  c.  3.— 
14  Eliz.  c.  6. — 1 James  I.  c,  4.  fedl.  8. 


and 
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and  the  ftatute  of  “ quia  emplores”  by 
name;  and  the'  third,  “ de  pr^rogativa 
regia”  by  implication. 

True  it  is  that  the  repeal  of  the  ftatute 
of  fugitives  was  of  no  farther  ufe  than  to 
fecure  them  againft  the  lofs  of  their  Eng- 
lifti  pofleflions,  or  any  other  penalties  that 
might  at  any  time  be  inflicted  on  them 
Jure,  for  having  quitted  England.  The 
operation  of  that  ftatute  would  have  been 
fpent  in  England.  And  from  hence, 
therefore  I allow,  no  argument  can  be 
drawn  to  prove  that  the  fettlers  in  Mary- 
land confidered  themfelves  as  indepen- 
dant,' n the  power  of  parliament.  But 
the/^  »eal  of  the  other  two  ftatu^-es  was 
to  ei\^  lie  them  to  purchafe  lands,  to  be 
holden  there-^  in  fAcirylciud-i  dire£lly  of 
lord  Baltimore,  the  immediate  feoffor, 
and  not  of  the  king,  the,  chief  lord  of  the 
fee.  It  feems  then,  that  the  proprietor 
had  no  doubt  but  that  the  operation  of 
thefe  acls,  had  they  not  been  repealed  as 

/ 
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to  him  and  his  people,  would  have  ex- 
tended themfelves,  and  reached  them 
there  in  Maryland.  Now  if  he  was  con- 
vinced that  thefe  a£i:s  would,  unrepecledi 
have  operated  there  in  Maryland,  it  is  not 
eafy  to  conceive  upon  what  grounds 
he  could  imagine  that  any  other  a£t  of 
the  fame  power  might  not  operate  there 
as  well. 


j 
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Wk'^t  were  the  privileges  granted  hy  the 
crown  to  the  proprietor  and  inhabitants 
of  Penfylvaniai  by  the  charter  of  Penfyl’- 
vania  f 

I H E next  of  tlie  proprietary  go- 


-S-  vernments  in  time,  as  well  as  fitu- 
ation,  to  that  of  Maryland,  the  only  one 
indeed,  befides  Maryland,  now  remaining, 
is  PejiJylvania.  The  grant  of  it  made  {o 
the  celebrated  William  Penn,  <the  firft  pro- 
pri'^T,  bears  date  the  28th  of  February, 


d year  of  Charles  11.  ^ 


■> 


in 


differences  and  refemblances  be- 


twee\^  the  conftitution  given  to  this  colo- 


ny, and  the  conftitution  given  to  the  other 
proprietary  colony,  are  fuch,  for  the  moft 
part,  as  might  be  expeded  from  the  cha- 
raders  and  circumftances  of  the  two  pro- 
prietors. 

* See  Colledlion  of  Charters,  No.  Vll. 
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Both  fled  to  America  as  to  an  afyluna 
for  their  religion  ; but  Baltimore  fled  from 
the  nation  ; Penn  from  the  fiierarchy  and 
the  court.  Baltimore  looked  towards  the 
crown,  as  the  protedor  of  him  and  his 
tribe,  againfl:  the  necelTary  feverities  of 
the  nation  ; Penn  looked  back  to  the  af- 
fections of  his  fellow-fubjeCts,  as’a  ram- 
part againfl:  the  opprefllons  of  the  crown* 
Baltimore  won  from  the  favour  of  a fteady 
tyrant,  then  in  the  zenith  of  his  power,  a 
j permiflion  of  exercifing  in  thefe  diftant  re- 
gions that  defpotifm,  the  image  of  which 
was  alike  dear  to  both  : Penn  extorted 
from  the  facility  of  a capricious  yrant  a 
permiflion  to  communicate  fret,  ’p  to  a 
body  of  fellow-fufferers,  whofe  yghs  for 
liberty  heaved  in  unifcn  with  his  own. 
Baltimore,  whofe  fpiritual  prejudices  fell 
into  an  eafy  alliance  with  his  temporal  am- 
bition, thought  a full  power  over  the  earth 
ho  more  than  a juft  recompenfe  for  his 
pains,  in  fecuring  to  them  what  was  to 
give  them  their  chance  for  heaven ; Penn, 

7 
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in  the  arddr  of  a generous  enthufiafm, 
ftetiis  to  have  wiiKed  for  no  other  power 
than  what  might  fuffice  for  the  foundation 
of  thit  common  fabric  of  liberty,  at  which, 
with  no  other  pre-eminence  than  that  of 
chief  labourer,  he  was  working.  Balti- 
more had  turned  his  back  ilpori  a country,' 
the  majority  of  whofe  inhabitants  were 
in  ^ ftate  of  irreconcileable  enmity  with 
the  tribe  he  headed  ; Penn  kept  an  eye  of 
affedion  ftill  fixed  upon  a country,  where 
he  hoped  to  find  as  many  friends  as  there  (- 
Were  perfons  duly  fenfible  of  the  value  ot 
liberty,  arid  refolute  to  defend  it: 

ConJ  -mable  to  this  difference  in  thd 
views^  the  two  grantees  was  the  drift  of 
the  ch^  ers,  refpedively  obtained  by  therri. 

That  of  the  Maryland  charter  tends 
throughout  to  mark  between  the  mother 
country,  if  fuch  it  might  be  called,  and  this 
new  colony,  as  tlrong  a line  of  feparation 
as  poflible  ; that  of  the  Penfylvania  char- 
ter to  continue  as  entire  as  poflible  the 

union 
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union  between  the  parent^and  the  infant 
ftate.  • 

The  above  reprefentation  will  appear  fuf- 
hciently  juftihed,  bj  comparing  with  tbe 
Maryland  charter  a few  of  the  claiifes  of 
the  charter  w^e  are  now  about  confidering. 
To  the  king,  but  unhappily  in  a fenfe  too 
literal;  to  the  king,  not,  as  in  England, 
in  the  regular,  independent  repofitories  of 
his  judicial  power,  the  courts  of  Wefl- 
minder-haU,  but  to  the  king,  in  conjunc- 
tion with  the  feeble  and  invidious  indru- 
ment  of  his  prerogative,  the  council,  is 
refcrved  the  power  of  receiving  app^^ls  in 
the  lad  refcrt.  ,To  the  king  too  is  » uved 
a negative  on  all  laws.  \ 

By  an  exprefs  claufe  a large  divi  hn  of 
the  laws,  at  that  time  in  force  in  the  mo- 
ther country,  are  tranfported  at  once  into 
the  new  colony  ; namely,  the  regulations 
concerning  property,  fucceffion,  and  felo- 
nies ; which  regulations  were  to  continue 
in  force  till  altered  by  the  proprietor,  in 
M conjunflion 
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conjun£ticn  with  the  freemen,  or  their  de- 
puties. ^ 

To  the  proprietor  and  inhabitants,  both 
preicnt  and  to  come,  is  granted  the  liberty 
of  importing  the  products  of  the  colony 
into  England,  and  re-exporting  them  in- 
to other  parts  under  certain  regulations  r 
one  of  thefe  regulations  is,  that  they  lhall 
pay  the  fame  duties  “ as  the  reft  of  the 

fubje£ls  of  the  kingdom  of  England  for 
“ the  time  being,  JJoall  be  bound  to  pay  ; 
‘‘  and  do  obferve  the  ad:  of  navigation  .• 
“ and  other  laws  in  that  behalf  made.’’ 
The  duties  to  be  paid  by  other  fubjeds, 
mighJ  it  is  clear,  be  fixed  by  laws  at  any 
tim^  Teafter  to  ^finade:  thefe  duties,  to 
be  fi^  1 by  laws  then  future,  the  Penfyl- 
vanians  are  to  pay.  It  feems,  therefore, 
but  a natural  conftrudion  to  fuppofe,  that 
by  the  laws  mentioned  in  the  fucceeding 
paragraph  were  meant,  not  only  laws  then 
adually  made,  but  alfo  laws  thereafter  to  be 
“ made  in  that  behalf.” 


Another 
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Another  exprefs  ftipulation  Is,  “ that  all 
“ officers,  and  their  deputies,  who  ffiall 
“ from  time  to  time  be  appointed  by  the 
“ farmers  and  coramiffioners  of  his  maje- 
“ fty’s  cuftoms,  for  the  time  being,  ffiall 
“ be  admitted  and  received  into  all  the 
“ ports  and  harbors  of  the  province.’^ 
The  proprietor  is  direded  to  maintain  an 
agent,  or  attorney,  in  London,  who  is  to 
be  ready  to  appear  in  any  of  the  king’s 
courts  in  Weftminfter,  to  anfwer  for  any 
‘mifdemeanors  his  principal  may  have  com- 
mitted, or,’  by  wilful  negled:,  permittedy 
againll  the  laws  of  trade  and  navigation  ; 
and  to  pay  fuch  damages  as  the  c rt  ffiall 
adjudge,  “ and  anfwer  fuch  oth  Wfei- 


“ tures  and  penalties,  as  by  the  Aits  of 
“ parliament  fn  England  are,  or  JJiall  be 
provided  ” 

To  conclude  with  a claufe  altogether  de- 
cifive  upon  the  pretenfions  which  thefeco-- 
lonifts  can  found  upon  their  charter : — the 
king  covenants  not  to  impofe  any  taxy  but 
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with  the  confent  of  the  proprietor,  or  chief 
governor,  or^of  the  aiTembly,  or  by  adi  of 
parliament  in  England. 

TL  prove,  by  argument,  that  a charter 
thus  worded,  does  not  withdraw  the  pro- 
vince from  the  fupreme  power  of  parlia- 
ment, with  refpedl  to  this  particular  mat- 
ter of  taxation  at  lead;,  it  would  be  an  in- 
fult  on  the  reader’s  underftanding  to  at- 
tempt. The  very  words  of  the  charter 
preclude  all  argument.  It  cannot  be  fup- 
pofed,  that  any  aflembly  of  Penfylvania 
could  be  ignorant  of  this  ; and  yet  one  of 
them  is  not  alhamed  to  affert,  “ that  the 
“ taxal  '»n  of  the  people  of  this  province 
“ by  / j other  perjon  whatfoe^oer-,  except 
“ by  \ ,e  reprefentatives  they  annually 
“ chufe  in  aflembly,  is  unconditutional*.” 
So  then  the  charter,  which  ftipulates  that 
they  may  be  taxed  by  the  king  and  parlia- 
ment, 

* See  the  proceedings  in  confequence  of  the 
ftamp  act  prefixed  to  the  Collection  of  Charters, 
p.  10. 
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merit,  is  no  longer  a part  of  their  confti- 

tuti:m.  Such  is  the  force  of  “ the  natural 

) 

“ rights  of  mankind,”  and  of  ‘ the  noble 
“ principles  of  Eriglifh  liberty,”  that  1 le- 
giflation,  from  it’s  firft  exiftence  fubordi- 
nate^  becomes,  notwithftanding  the  ex- 
prefs  terms  of  the  inftrument  which  forms 
that  legiflation,  if  notdefado,  yet  dejure, 
**  perfedily  free"*'  and  independent.  For 
fo  another  of  their  refolutions  fays  it  is 
“ or  ought  to  be." 

^ Upon  the  whole  it  appears,  that  ac- 
cording to  the  privileges  originally  grant- 
ed by  the  crown  to  the  colonies,  Mary- 
land is  exempted  from  taxati  \ : all 
the  other  provinces  are,  as  to  thi  ooint, 
in  the  fame  lituation  as  if  no  chai  ^ had 
been  granted. — The  parliament  may  con- 
Ilitutionally  tax  them,  provided  the  mode 
of  taxation  be  fuch,  as  to  create  the  fame 
relation  between  the  Houfe  of  Commons 
and  them,  as  between  the  Floufe  of  Com- 
mons and  the  inhabitants  of  Great  Bri- 
M 3 tain. 
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tain.  Under  fuch  a mode  of  taxation 
they  would  be  as  effedually  reprefented 
by  the  commons  as  the  greater  part  of 
the  f habitants  of  Great  Britain  are  repre- 
fented by  them. 


c 
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SECT.  VII. 


What  pozver  did  the  ■parliament  exercife 
over  the  colonies  from  their  firf  efablijlo- 
menf^  to  the  time  of  the  commonvcealth  ? 

E F O R E we  bad  examined  into  the 


privileges  granted  by  the  crown  to 
;the  original  fettlers  in  America,  we  laid 
down  fome  propofitions  very  favourable  to 
jjthe  caufe  of  the  colonids. 

y/e  fuppofed  the  king  to  adf  in  the  fame 
..capacity,  when.  he  ^ covenanted  with  them, 


as  when  he  treats  with  foreign  ftr  ?s.  We 
fuppofed  charters  .to  be  af^s  of 


-nature  and  force,  as  capitulati  is  and 
treaties  of  peace.  From  thence  vet  in- 
ferred, that  the  grantees  have  a legal  right 
to  all  the  powers  and  exemptions  therein 
fpecified  ; and  alfo  to  all  other  powers  and 

* This  is  the  term  ufed  in  the  proprietary 
charters. 
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exemptions  not  fpecified,  but  necefiary  to 
the  enjoyment  of'fuch  as  are  fpecihed. 

We  have  examined  no  lefs  than  nine 
fevei\  1 charters,  and  in  eight  of  them  it 
appears;  that  an  exemption  from  the  power 
of  parliament,  or  from  parliamentary  tax- 
ation, is  neither  among  the  exemptions,  or 
powers  fpecihcally  granted,  or  necefiary  to 
the  enjoyment,  or  exercife  of  fuch  as  are  fo 
granted. 

But  we  went  farther  ; we  fuppofed  a 
cafe,  in  which  the  Americans  might  have^ 
a right  to  ftill  other  powers  and  exemp- 
tions.— We  ventured  to  fuppofe  they  had 
a conftl  itional  right  to  any  other  powers 
and  exi  ptions,  which  they  had  conjiantly 
and  ui\  rnily  exercifed  and  enjoyed,  pro- 
vided the  legiflature  of  England  had  as 
condantly,  and  uniformly,  acquiefeed  in 
that  exercife,  and  enjoyment. 

Whether  the  exclufive  power  of  internal 
legiflation,  and  a full  exemption  from  inter  - 
nal  taxation,  by  the  Englifh  parliament, 
be  among  the  powers,  and  exemptions,  uni- 
formly 
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formljr  enjoyedy  on  the  one  hand,  and  as 
uniformly  ullowed  on  the  other,  can  be 
proved  only  by  the  records  parliament. 

Should  it  there  appear,  that  the 

cflabliOiment  of  the  colonies,  to  the  rife  of 
the  prefent  troubles,  parliament  did  no  act  to 
affert  their  right  of  controul  or  taxation  over 
the  Grantees  * ; or  having  attempted  any, 
^ it  did  at  any  time  afterwards  renounce  the 
right ; then  indeed  the  powers  and  exemp- 
tions, now  contended  for,  do  fall  within 
j the  defeription  we  have  given,  and  do,  ac- 
cording to  our  principles,  belong  of  con- 
flitutional  right  to  the  colonies. 

) 

* I ufe  the  term  Grantees  here,  and  It  that  of 
Settlers,  or  Colonljls,  becaufe  the  origi  \ charters 
made,  as  we  have  already  intimated,  itle  or  no 
provifion  for  the  liberties  of  any  perfons  who  could 
properly  come  under  the  denomination  of  Settlers, 
or  Colonifts.  Under  thefe  charters  the  objetSts  of 
favour  were  not  the  Anceftors  of  the  prefent  Ame- 
ricans, but  either  the  members  of  a company  re- 
fident  in  England,  or  merely  the  proprietor,  and  his 
heirs. 
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If,  on  the  other  hand,  it  appears,  that 
the  charters  were  fcarcel^  granted  before 
parliament  affiimed  and  exercifed,  as  far 
as  ocd^fion  called  for  it,  its  right  of  con- 
troul  and  taxation  over  the  Grantees  and 
Settlers  : if  it  appears,  that  in  the  fame 
early  period,  the  Grantees  and  Settlers  ap- 
pealed to  Parliament,  as  having  fupreme 
jurifdiftian  over  them,  if  they  prefented 
petitions  to  parliament,  if  they  prayed  to 
hz  hcard^  if  they  adually  ‘ive re  heard  by 
their  council,  if  parliament  n,ever  relin- 
, quifhed  its  jurlfdidtion,  but  alferted' it  even 
againft  the  formidable  pretenfions  of  the 
Stuart  fa  aily; — then  furely  it  mufl;  follow, 
that  neil  ,*r  the  original  Grantees 
nor  the\  arl  lament  allowed^  fuch  powers 
and  exemptions,  to  have  been  conveyed 
by  the  charters. 

Let  us  turn  then  to  the  records  of  Par- 
liament. 

On  the  I 2th  of  May,  1614,  jufl:  eight 
years  after  the  grant  of  the  nrft,  and  five 
7 years 
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years  only,  after  the  grant  of  the  fecond 
charter  for  planting  colonies  in  America,  the 
company,  the  Virginia  company  as  it  was 
called,  preferred  a petition  to  the  He  life  of 
Commons,  It  was  received  and  read  *. 

On  the  17th  of  the  fame  month  coun- 
fel  was  heard  at  the  bar  on  behalf  of  the 
petitioners.  The  journals  of  that  time  are 
taken  very  imperfeflly  : however  they 
furnilh  evidence  enough  to  fhew,  that  the 
matter  w^as  treated  with  much  folemnity, 
and  that  the  houfe  was  warm  in  the  main- 
tenance of  its  fuperintending  power„  We 
find  an  order  made  that  the  Lords  South- 
ampton, Sheffield,  and  others,  kio  were 
Patentees,  fh'ould  be  prefent  “ ^hear  the 
“ treaty  of  the  Virginia  bufm  ].■{'”  At 
the  hearing  it  was  moved,  that  the  Trea- 
furer,  and  thofe  of  the  company  of  Vir- 
ginia, fhould  withdraw  themfelves  during 
the  debate.  To  this  it  was  objedled  ; if 
there  was  a bill  depending  concerning 

* See  Journals,  vol.  i.  p.  481. 
f See  Journals,  vol.  i.  p.  487,  4 88. 
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York,  the  member  for  York  would  net 
withdraw,  “ for  \hat  it  concerneth  the 
“ Commonwealth.''*  A very  remarkable  ar- 
gumeiA;  and  which  plainly  Inferred,  the 
opinion  of  the  members  who  alledged  it, 
that  Virginia  was  as  much  a part  of  the 
Jiate^  and  of  the  realm,  as  any  county  in 
England.  The  houfe  acquiefeed  in  this 
reafon. 

It  happened  that  offence  was  taken  at 
fomething  that  had  been  urged  by  the  ccun- 
fel  for  the  petitioners.  For  this  he  was  or- 
dered to  be  reprimanded,  and  to  make  his 
fubmiflion  at  the  bar,  but  was  indulged 
with  tha  liberty  of  making  it  {landing. 
What  thM  jart  of  his  argument  it  w’’as  that 
gave  ofilk  :e,  does  not  particularly  appear; 
fome  conjecture,  how^ever,  may  be  made 
of  the  fcope  of  it,  from  the  reafons  affigned 
for  their  indulgence.  “ Though  he  di- 
“ greffed,”  obferved  the  fpeaker,  “ to  mlit- 
“ ters  of  much  weight,  impertinent — took 
“ upon  him  to  cenfure  fome  things,  ai  d 
“ to  advife, — yet  the  houfe  w'ould  not  be 

“ perfuaded 
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“ perfuaded  that  he  came  to  offend  with  a 
“ high  hand,''*  After  returning  thanks  for 
the  lenity  of  the  houfe,  the  reprimanded 
Counfel  petitioned,  “ that  to  Jill  Jp  the 
“ 7'neafure  of  their  grace,  they  would  be 
“ pleafed  to  appoint  a committee  to  confi- 
“ der  of  the  Virginia  bufinefs 

On  the  17th  of  April  1621,  a bill  was 
read  the  firft  time  for  the  free  liberty  of 
frilling  on  the  coafts  of  Newfoundland, 
Virginia,  New  England,  and  other  ccaRs, 
and  parts  of  America'!'. 

On  the^fame  day  a report  was  made  by 


tee  to  the  grand  committee,  concr  ping  the 
caufcs  of  the  decay  .of  trade. — ( \e  caufe 
affigned  was,  the  importation  o Spanifh 
tobacco. — The  remedy  propofed,  was,  the 
cultivation  of  tobacco  in  Virginia,  and  the 
Summer  I Hands. 

The  motion  was  again  taken  into  con- 
fideration  the  next  day.  A debate  en- 

* See  Jolirna’s,  vol.  i.  p 489.  . 

f See  Journals,  v..].  i,  p.  578. 
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fued. — Some  were  for  an  abfolute  prohi- 
bition of  tobacco. — It  was  urged,  that 
fuch  a prohibition  wmuld  totally  ruin  the 
coloniils  of  Virginia ; that  the  Company 
fhould  at  lead:  be  heard. — One  of  the  pa- 
tentees urged,  that  Virginia  was  holden  of 
the  manor  of  Eaft  Greenwich.  And  he  a 
man  who  (as  the  Journals  fay)  “ had  his  in- 
“ tcreft  in  Virginia  ” was  xhtonly  member 
of  the  houfe  who  feemed  to  doubt  of  the 
Power  of  parliament  over  the  colonies  : 
the  other  members  feem  to  have  had  'no  ^ 
doubt  that  the  Parliament  had  a right  to 
order  tke  Virginians  “ to  pluck  up  all  their 
“ tobaJ  ' by  the  roots.’’ 

On  / I 23d  of  the  fame  month  another 
petition\  rom  two  planters  in  Virginia  was 
read  to  the  houfe.  This  too  was  againft 
the  importation  of  Spaniih  tobacco.  The 
King  by  proclamation  had  ordered  all  to- 
bacco ihipt  at  Virginia,  to  be  forfeited  ; the;, 
Commons  voted  fuch  forfeiture  illegal. 

On  the  25th  of  April,  the  bill  for  the 
free  liberty  of  fifhing  on  the  coafts  of  A- 

m erica. 
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merica,  was  read  a fecond  time  In  the 
debate  upon  this  bill  it  was  prged  by  a fer- 
vant  of  the  crown,  “ that  it  was  not  fit  to 
“ make  any  laws  here  for  thofe  countries, 
“ which  as  yet  were  not  annexed  to  the 
“ crown. Mr.  Guy,  one  of  the  paten-* 
tees,,  urged  the  fame  idea  ; but  it  was  re- 
plied on  the  other  fide  : “We  7}my  make 
“ laws  here  for  Virginia  ; for  if  the  king 
“ give  his  confent  to  the  bill  paffed  here^ 
“ and  by  the  lords,  this  will  controul  the 
i “ patent.”  It  was  added,  that  thefe  co- 
lonies wff  e not  in  the  fame  predicament  as 
Gafcony,  &c.  for  thefe  lafl  wer-^  princi- 
palities of  themfelves. 

The  bill  was  accordingly  com  ^!ed.  It 
was  reported  on  the  24th  of  M /yf,  and 
-ordered  to  be  engroffed  ; and  on  the  firfl 
of  December  it  paffed  the  houfe  1^. 

* See  Journals,  vol.  i.  p.  591, 
f Ibid.  p.  626. 

J Ibid.  p.  654. 
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On  the  26th  of  April  another  petition 
from  Virginia  was  prefented  to  the  houfe 
and  read  It  was  moved,  and  carried  to 
refpite  the  debate  on  it  till  the  29th.  On 
that  day  the  houfe  was  about  to  proceed 
upon  this  bufmefs,  when  “ the  fpeaker 
“ produced,  and  read,  a letter  from  his 
“ majefty  concerning  this  petition;  the 
“ petition  by  general  refolution  was  with- 
“ drawn  'j'. 

This  is  all  we  know  of  the  matter  from 
the  Journals  : what  was  the  ground  of  this 
general  refolution  does  not  appear;  nor 
with  regard  to  the  refolution  itfelf,  is  it 
perfedlj  dear  what  we  are  to  underftand 
by  it.  f ne  word  “ refolution”  feerr.s  to 
be  mea^  an  ad,  a refolution  of  the  houfe 
itfelf:  yet  the  withdrawing  of  a peti- 
tion, is  an  ad,  which,  however,  the  con- 
currence of  the  houfe,  to  whom  the  petition 
is  prefented,  may  be  neceflary,  is,  in  the 

* See  Journal^,  vol.  i.  p.  691. 

f See  ib.  p.  694.  ' 

nature 
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nature  of  it,  an  a(5t  of  the  Petitioners  them- 
felves,  by  whom  it  is  prefente^. 

From  fuch  premifes,  the  conclufion 
formed  by  a refpeiflable  writer  that'this 
was  a renunciation  on  the  part  of  parlia- 
ment of  their  right  of  cognizance  over  the 
colonies,  feems  rather  hafty.  That  the 
withdrawing  the  petition  was  an  adt  of  the 
houfe  itfelf,  he  feems  to  take  for  granted ; 
that  the  ground  of  this  withdrawing,  was 
a confcioufnefs  of  the  want  of  right  to  do 
rny  thing  in  confequence  of  the  petition, 
is  another  thing  he  feems  to  take  for  grant- 
ed. ’Tis  to  fuch  a confcioufnefs  he  feems 
to  impute  the  future  inadivity  of ' 
liament,  their  not  “ taking  further 
“ fance  of  the  plantations;”  am 

till  the  commencement  of  the  civil  wars.” 
What  follows  immediately  after,  feems 
ftill  more  extraordinary : “ upon  this 

“ ground,”  fays  he,  (namely  upon  the 
ground  of  the  houfe  taking  np  further 

* Pcwnal  on  the  Aclmlniftration  of  the  Co- 
lonies. 


N 


cog- 


17^  Acts  relating  Part  IL 

coguifance  of  the  Plantations  till  the  time 

of  the  civil  wars  * meaning  the  wars  in  the 
€ 

time  of  Charles  I.)  “ upon  this  ground  it 
“ wa:  the  King”  (fpeaking  of  James  1. 
predeceffor  of  Charles)  “ confidered  the 
“ lands  as  his  demefnes,  and  the  Colonifts 
“ as  his  fubjeds,  in  thefe  his  foreign  do- 
“ minions,  not  his  fubjects  of  the  realm, 
“ or  ftate  f.” 

What  our  author  meant  to  give  as  the 
ground  of  James’s  opinion,  was,  I fhould 
fuppofe,  the  fingle  tranfadlion,  whatever 
it  was,  of  or  in-,  the  houfe,  whereby  an 
end  was  put  to  that  particular  bufinefs  : 
and  iti  vas  fome  fucceeding  king,  I fup- 
pofe, f aat  is,  Charles  I.)  by  whom,  if  by 
any,  \ ich  a notion  muft  be  conceived  to 
have  been  entertained,  as  could  arife  frorn 
the  continuance  of  a habit  of  acquiefcencci 
from  the  time  of  that  adt  to  the  tim*e  of  the 
civil  war. 

t Pownal  on  the  Adminillration  of  the  Co- 
lonies, p.  50. 
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For  my  part,  I mufl:  own,  I cannot  well 
underftand  how  it  is,  that  from  barely 
knowing  that  a petitioa  v/as  withdrawn, 
we  are  warranted  to  conclude  the^^round 
of  its  being  withdrawn  to  have  been  a 
confcioufnefs  of  a want  of  right  to  pro- 
ceed upon  it.  Efpeciajly  when  we  find 
this  withdrawing  accompanied  at  the  time, 
or  fucceeded  within  a fhort  time  afterwards, 
by  fuch  refolutions  as  in  the  nature  of 
them  mufi:  have  been  founded  on  the  fup- 
pofition  of  that  right.  The  reiblutions  I 
mean',  ap  thofe  fpoken  of  by  this  author, , 
when  he  tells  us  that  “ the  houfe  came  to 
“ fome  very  ftrong  refolutions  ^lipon  the 
“ nullity  of  the  claufes  in  ti  1 charters, 
“ and  pafied  a bill  for  the  d Annulling 
“ them.”  Thefe  are  charters  granted 
to,  and  eftablifhing  the  Plantations : 
and  it  feems  rather  extraordinary  to  go 
on  in  the  fame  breath,  and  fay  that 
“ the  houfe  took  no  farther  cognif- 
“ ance  of  the  Plantations,  till  the  com- 
“ menceraent  of  the  civil  wars.”  If 
N 2 by 
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by  “ no  further  cognifance,”  he  means, 
nocognifance  poftefiorto  thefe  refolutions, 
it  feems  rather  difficult  to  find  a commence- 
ment, Vor  the  habit  of  acqiiiefcence  which 
he  infers  from  thence,  and  which  he  fup- 
pofes  to  have  been  the  ground  of  fome 
King’s  opinion  about  the  matter.  If,  on 
the  other  hand,  by  “ no  further  cogni- 
fance^”  he  means  no  cognifance  pofterior 
to  the  refolution,  whereby  the  Virginia 
petition  was  withdrawn  ; then  his  notion 
muft  be,  that  the  coming  to  ftrong  refo-  c 
lutions,  and  even  paffing  bills  updn  the 
nullity  of  claufes  in  charters  granted  to  the 
Plantatiol  , is  taking  no  cognifance  of  the 
Plantatiof  . A propofition,  which  it  feems 
rather  dify  :ult  to  fubferibe  to. 

Indeed,  fo  far  was  the  houfe  from  mean- 
ing to  renounce  its  right  of  taking  cog- 
nifance of  the  Plantations,  that  but  one 
year  afterwards,  w'e  find  them  re-afierting 
their 'jurifdidion  over  them.  In  the  year 
1625  they  revived  the  bill  for  a free  fffie- 

ry 
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rj.  It  was  brought  in  on  the  14th  *;  read 
the  fecond  time,  and ' committed  on  the 

i 

28th  of  February  f;  reported  and  ordered 
to  be  engrofled  on  the  .^thljl;  ^fead  a 
third,  and  paffed  the  houfe  on  the  7th  of 
March  §. 

The  King  refufed,  it  fliould  feem,  to  give 
his  confent  to  this  bill  : and  we  find  the 
committee  of  grievances  clafiing  the  re- 
ftraint  of  the  Englifh  fubjeds  in  their  fiflie- 
ry  on  the  coafts  of  America  among  the  lift 
of  grievances  [[. 

At  the^  very  beginning  of  the  next  Par- 
liament, this  bill  was  again  revived.  It 
v/as  read  the  frft  time  on  tb  ' 24th  of 
March  ; read  a fecond  time,  ar.  commit- 
ted on  the  17th  of  April ; repo  ^d  on  the 
22d,  and  recommitted  in  order  to  give 
lord  Baltimore  time  to  be  heard  by  his 

* See  Journals,  vol.  i.  p.  819. 

f See  lb.  p.  825. 

t See  ib.  p.  8jO. 

§ See  ib.  p.  8ji. 

I See  ib.  p.  863. 
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council ; read  a third  time,  and  paft  the 
houle  on  the  i6th  6f  May*. 

I do  not  fee  then,  in  what  fenfe  it  'can 
be  faiC^  that  the  houfe  did  from  that 
time — that  is,  from  the  time  the  King’s 
letter  was  read  by  the  fpeaker — take  no 
farther  cognifance  of  the^  Plantations. 
Surely  the  ftrong  refolutions,and  the  par- 
ticular bill  referred  to  by  this  author ; 
furely  the  reviving  and  palling  this  lafl; 
bill  in  two  different  feffions  ; the  hearing 
counfel  againfl  it,  on  behalf  of  one  of 
. the  Patentees,  was  taking  cogJiifance  of 
them. 

Thus  I 'en  flood  the  cafe,  previous  to 
the  civil!  ar.  The  Patentees  and  Planters, 
prefentdi  ^rs  petitions  to  the  Commons  of 
England  : they  are  heard  by  their  coun- 
fel : no  objedtion  is  made  to  the  jurifdic- 
tion  of  the  Houfe,  except, by  the  fervants 
of  the  crown.  The  Patentees,  who  were 
members  of  the  upper  houfe,  were  pre- 

* See  Journals,  vol.  i.  p,  874,  884,  886,  998. 
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fent  at  the  debates:  the  Patentees  who 
were  members  of  the  lower  houfe,  were 
allowed  to  debate,  and  vote*:  for  this  rea- 
fon,  becaufe  the-  matter  regarded  theiCom- 
inon-wealth  as  much  as  would  a debate 
concerning  any  Englifh  County.  The 

houfe  declares,  that  laws  made  in  Parlia- 
ment, \vere  binding  in  the  Colonies  : af- 
■»  ferts  their  power  of  prefcribing  to  them 

what  prcduds  they  fhould,  or  fhould  not 
cultivate  : diftinguifli  between  the*  Colo- 
^ nies  and  Norman  poffeffions  : and  adually 
do  pafs  bills,  difpofmg  of  the  property  of 
the  colonies. 

That  we  do  not  meet  with  fiore  fre- 
quent afl'ertions  of  the  power  c jthe  houfe 
over  the  colonies,  is  eafy  to  be  acc  Imted  for. 
The  intermiffions  of  parliament  -were  fre- 
' quent.  When  they  met  they  had  grievances 
of  a higher  nature,  and  which  touched  them 
more  nearly,  to  enquire  into.  Their  owm 
domeRic  rights  ; their  own  civil,  political, 
perfonal,  liberty,  all  were  attacked  : all 
N 4 called 
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called  for  the  ftrongeft,  and  moft  manly 
efforts  to  maintaip.  them. 

The  ads  have  already  cited,  are  at 
once  c the  plaineft  acknowledgements  on 
the  part  of  the  Grantees,  and  the  ftrongeft 
aflertions  on  the  part  of  Parliament,  that 
the  charters  were  by  neither  underftood 
to  have  conveyed  the  powers,  and  exemp- 
tions, they  are  now  pretended  to  have  con-  d 
veyed. 
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SECT.  yiii. 

What  power  did  the  P.arliament  ^ercife 
over  the  Colonies  from  the  beginning  of 
the  Civil  IVar  to  the  Kef  oration  ^ 

DU  R I N G a great  part  of  the  period 
comprifed  in  this  feftion,  one  or 
both  of  the  Houfes  of  Parliament  aflumed 
to  themfelves  the  whole  power  of  all  the 
^ three  branches  of  the  legiflature;  of  King, 
Lords,  and  Commons.  Were  the  prefent 
therefore  a difpute  between  the  King  and 
the  other  branches  of  the  Legiflati*  e, touch- 
ing <^he'  limits  of  the  feparate  po\  prs  each 
might  refpedtively  claim  over  the  ^olonies, 
all  reference  to  ordinances  paft  during  this 
period  w^ould  be  impertinent.  But  the  quef- 
tion  is,  what  power  the  whole  Britilh  Le- 
giflature, in  whatever  hands  it  be  vefted, 
may  conftitutionally  exert  over  the  Colo- 
nies : and  to  this  queftion,  I apprehend 

the 
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the  ordinances  of  this  Parliament  are  per^ 
tinent  and  concluiive. 

c 

In  the  year  1643,  in  confeqnence  of  a 
petitfan,  as  it  is  faid  from'one  of  the  plan- 
tations, an  ordinance  was  palfed  appointing 
Robert  Earl  of  Warv^^ick  “ Governor  in 
chief,  and  lord  high  admiral  of  the 
“ Plantations  belonging  to  the  King  in 
AmericaR  The  powers  intended  to  be 
conveyed  by  this  ordinance  feem  to  have 
been  ti. ought  too  extenfive  to  be  entrufled 
in  the  hands  of  one  man.  A.nd  therefore  r 
five  Peers,  and  twelve  members  of  the 
lower  boufe,  are  appointed  to  affift  the 
Earl.  l|  conjundlion  with  thefe  Commif- 
fionersJ  or  any  four  of  them,  the  Earl  is 
empow\  cd  to  examine  into  the  ftate  of 
the  Plantations;  to  fend  for  papers  and  per- 
fons ; to  remove  fuch  governors  and  ofH- 
cers  as  they  fee  fir ; to  appoint  others, 
and  to  “ afiign  over  to  them  fuch  part  of 
the  power  and  authority,  in  this  ordi- 
“ nance  granted  to  the  chief  Governor 

“ an(| 
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“ and  Commiffioners,  as  he  fhall  think 

The  fame  ordinance,  a few  alterations 
and  additions  only  excepted,  was  x^’om 
time  to  time  renewed  and  confirmed. 

In  the  next  year  another  ordinance  was  - 
paft,  exempting  the  Planters  of  New  Eng-' 
land  from  all  duties  on  goods  imported 
from  this  kingdom  into  New  England, 
for  the  ufe,  and  confumption,  of  the  inha- 
bitants themfelves ; and  on  all  goods  and 
merchandifes  of  the  produce  of  New  Eng- 
land imporfpd  thence  into  England,  “ un- 
“ til  both  houfes  fhould  take  farther^  order 
“ therein  to  the  contrary  f.” 

In  uhe  year  1646  another  ordina  \ce  was 
palfed,  exempting  the  Plantations  lorn  all 
cufioms,  fubfidies,  taxation,  impofition, 
or  other  duty,  except  the  Excife ; provided 
their  trade  was  carried  on  in  Englifh  Bot- 
toms :{:. 

*■  See  Lord’s  Journals,  vol.  vi.  p.  291. 

f See  ib.  vol.  vii,  p.  75. 

J See  ib.  vol,  viii.  p.  685. 
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It  is  then  clear  that  the  Parliament  at 

c 

that  time  thought  they  had  a right  to  lay 
any  tax  they  faw  fit  on  the  Americans. 
If  they  had  not  a general  right  to  lay 
taxes,  they  could  not  have  a right  to  affix 
certain  conditions  to  a general  exemption 
from  taxation ; much  left  could  they  have 
a right  to  adopt  the  particular  mode  of 
taxation  preferibed  by  this  ordinance  j a 
mode  of  all  the  leaft  expenfive,  it  is  true, 
but  which  is  generally  confidered  as  of  all 
the  moil  dangerous  to  liberty. 

In  the  year  1650,  an  afl:  was  paft  to 
prohibit  all  trade  with  Barbadoes,  Virgi- 
nia, bJ  nudas,  and  An'ego^. 

ThJ  preamble  to  this  afl  fets  forth, 
that  \ in  Virginia,  and  divers  other 
“ places  in  America,  there  are  Colonies  and 
“ Plantations,  which  were  planted  at  the 
“ coji-,  and  fettled  by  the  people^  and  by 
the  authority  of  this  nation;  which  are^ 
“ and  ought  to  be  fubordinate  to,  and  de~ 

* See  Scobd’s  A£ls,  ch.  28. 
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“ pendent  upon,  England,  and  have  ever 
“ fince  the  planting  thereof  becn^  and  ought 
“ to  be,  J'ubjeB  to  fuch  ’orders,  and 
' “ regulations  as  are,  or  Jljall  be  mad^by 
the  Parliament  of  England.’’ 

This  declaration  is  ftrong  and  pointed. 
But  “ no  precedent  (we  are  told  *)  can  be 
“ drawn  from  this  period.”  The  reafon 
5 alTigned  for  this  afiertion  is,  that  the 
“ Pari  lament  aded  here,  not  as  LegiJIature, 
“but  as  Sovereign:”  if  therefore  “the 
“ King  could  not  legally  exercife  fuch 
“ powers-  over  the  Colonies,  confidering 
“ the  inherhit,  natural,  and  eftablifhed 
“ rights  of  the  colonifts,  we  may,  U for- 
“ tiorl,  doubt  the  rights  of  thefe  jowers 
“ in  the  two  houfes,  called  then  t!  c Par- 
“ liament,  adting  as  Sovereign  ” 

It  is  not  perhaps  at  firfl;  fight  eafy  to 
underftarid  the  diftindlion  here  intended 
between  “ Sovereign”  and  “ Legiflature.’' 
From  the  context  only  we  are  led  to  con- 

* See  Adminidration  of  the  Colonies,  vol.  i. 
p.  126. 
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dude,  that  by  “ Sovereign”  is  meant  the 
King  in  his  exbcutive  capacity;  that  is, 
in  that  capacity  in  which  he  has  a power 
of  iFuing  commands  cbncerning  indivi- 
dual adions,  addrefled  to  individual  per- 
fons.  But  the  ordinances  here  referred  to, 
are  commands  concerning  forts  of  adions 
addrelTed  to  forts  of  perfons.  They  could 
not  therefore,  it  fhould  feem,  be  iffued  by 
the  two  Eftates,  as  fiippofing  themfelves 
to  hand  in  the  place  of  the  King  in  his  ex- 
ecutive capacity;  but  by  the  two  Eflate^- 
as  fuppofing  themfelves  a/ofiet  and  with- 
out the  concurrence  of  the  King,  to  be  in- 
veftetl  with  the  whole  legiilative  power. 
On  tf  s fuppofition,  however  f?]fe,  it 
does  i(  )t  appear,  that  the  two  Eftates  m’eant 
to  afliime  a greater  power  than  that  \\hich 
is  now  lodged  in  the  three  Eftates,  in  the 
King,  Lords,  andCommons taken  together. 
The  power  of  the  whole,  taken  together, 
is  7I0W  the  fame  as  it  was  f/ie??.  The  on- 
ly change  effeded  fince,  is  in  the  diftribu- 
tion  of  the  diftind  powers  of  the  refpec- 
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tive  branches  of  the  whole.  If  therefore 
the  proceedings  of  this'  Parliament  may 
not  ferve  as  “a  precedent,^’'  they  may 
yet  ferve  as  a llfong  tejiimofiy^  thatw^  was 
the?!  the  general  opinion  that  the  fupreme 
power  of  England,  in  •whatever  hands 
that  power  was  lodged,  had  a right  of 
making  laws  and  levying  taxes  in  the  Co- 
lonies. It  is  a proof  at  leaft,  that  the 
opinion  of  thofe  times  was,  that  the  Co- 
lonies always  had  been^  and  ought  to  bct 
) fubjed  to  the  laws  of  England,  whether 
thofe  laws  had  taxation  or  any  other  objedt 
in  view  : that  the  enforcement  of  obedience 
to  thofe  laws  was  perfedly  conf  cent  with 
the  ejiablifioed'^  rights  of  the  Col  pies. 

* I mention  only  ejlablijhed  rights,'  becaufe  I 
know  of  no  other  rights  in  a ftate  of  civil  fociety. 
The  terms  of  natural  and  inheretit  rights,  when 
applied  to  men  in  fuch  a ftate,  are  to  rny  under- 
ftanding,  perfectly  unintelligible.  I may  do  wrong 
perhaps  in  making  this  avowal — But  fuch  is  the 
harrownefs  of  my  capacity,  that  I think  the  Citl^ 
%en  is  to  look  for  his  rights  in  the  laws  of  his 
country. 


Nor 


192  ( Acts  relating  Part  II. 

Nor  let  it  be  forgot  that  thefe  were  the 
opinioiis  of  men  who  ftand  high  in  the 
cftimation  of  the  world ; men  whofe  names 
are  deli/ered  down  to  us  with  the  endear- 
ing epithets  of  Champions  of  liberty,  and 
defenders  of  the  rights  of  mankind.  “ In 
“ all  the  annals  of  recorded  time  (fays  an 
“ hiftorian,  whom  Freedom  has  marked  as 
“ her  own  *)  never  had  fortune  reared  fo 
“ tall  a monument  of  human  virtue,  as 
“were  the  atchievements  of  this  Aflem- 
“ bly.” — “ They  had  recalled  the  wifdom  ^ 
“ and  glory  of  ancient  times.’*-  Eng- 
“ land  hade  fair  to  outdo,  in  the  con- 
“ ftitutioi  of  her  government,  every  cir- 
“ cumflai  ce  of  glory,  wifdom-i  and  felicity  ^ 

“ related’^  >f  ancient  and  modern  empire.” 

— “ Englilhmen  were  on  the  point  of  en- 
“ joying  a fuller  meafure  of  happinefs, 

than  had  ever  been  the  portion  of  hu- 
“ man  fociety.”  The  opinion  of  men 

* M‘Cauley’s  Hiftory  of  EnglanJ,  vol.  v.  p. 
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like  thefe,  on  fuch  a fubjed  as  this,  muft 
furely  have  its  weight  with  the  friends  of 
freedom.  Let  it  not  be  forgotten  then, 
that  thefe  architeds  of  virtue,  thfefe  re- 
ftorers  of  glory  and  of  wifdom,  thefe  crea- 
tors of  human  happinefs,  confidered  our 
colonies  in  America  as  fubjed  in  all 
things  to  the  fupreme  power  of  England  ; 
treated  them  as  fubjeds;  regulated  their 
internal  rights  j laid  on  them  internal 
taxes. 
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lVhi.{  powers  did  the  Parliament  exercife 
over  the  Colonies  from  the  Rejhration  to 
the  AcceJJion  of  his  prefent  Majejly.  ^ 

“ A FTER  the  Reftoration,  when 
“ Jr\.  of  the  rights  of  the  fubjedt,  and 
‘‘  of  the  conftitution  were  fettled,  the  con- 
flitution  of  the  colonies  (we  are  told) 
received  their  great  alteration^'  This 
alteration,  it  is  added,  confided  in  this,' 
‘‘  that  the  king  participated  the  fove- 
“ reiglty  of  the  colonies  with  the  parlia- 

“ menj  ^ 

Th  J far  the  author  I am  quoting ; at 
the  faml  period,  according  to  him,  the  con- 
ftitution of  England  was  fettled,  that  of  the 
colonies  altered.  1 muft  own  I am  not 
able  to  perceive  the  ground  of  this  dif- 
tindion.  Altered  perhaps  is  t iC  term  I 

* Adminiflration  of  the  Colonies,  vol.  i.  p.  127. 
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might  prefer  for  both  ; but  if  I tailed 
the  one  a fettlement^  I fhpuld  call  the 
other  by  the  fame  name.^  For  if  it 
be  true  that  before  the  Reftoratiiri  the 
king  refufed  to  participate  vJ-ith  the  other 
eftates  the  fovereignty  over  the  colonies; 
it  is  equally  true,  that  he  took  more  than 
what  is  now  allotted  to  him  as  his  fhars 
in  the  fovereignty  over  England  Jf  it 
be  true,  that  after  the  Reftoration  he  con- 
fented  to  participate  with  the  other  eftates 
y the  fovereignty  over  the  colonies ; it  is 
equally  tru;e,  that  he  left  the  other  eftates 
in  the  undifturbed  enjoyment  of  their 
ftiare  in  the  fovereignty  over  rngland. 
Why  one  of  thefe  cafes  ftiould  I p ftyled 
an  alteratmi^'  and  the  other  “ a fettle-^ 
merit is,  1 own,  more  than  I am  able  to 
underftand. 

One  alteration  no  doubt  there  was  — ^ 
The  colonifts  at  firft  appealed  to  the  par- 
liament, as  to  a protector,  againft  the 
power  of  the  crown ; and  then  the Jervants 
O 2,  of 
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of  the  crown  denied  the  competence  of 
parliament  tp  interfere.  Now  the  fervants 
of  the  crown  appeal  to  parliament  as  alone 
havirij^  the  power  of  regulating  the  colo- 
nies : and  lo  ! the  colonijis  deny  the  com- 
petence of  parliament  to  interfere. 

We  have  feen  that,  before  the  civil  war, 
bills  were  carried  through  both  houfes  for 
regulating  the  trade  of  the  colonies,  and 
for  limiting  their  internal  rights  ; to  thefe 
bills  the  king  refufed  his  confent.  There 
were  no  bills  for  taxation,  becaufe  the  co- 
lonies feem  to  have  afforded  nothing  tax- 
able. During  the  civil  wars  the  two 
eftates  I ent  farther,  ordinances  were  made 
for  taxi  ig  the  colonies ; to  thefe  the  con- 
fent ofi  he  king  was  not  afked.  Since  the 
Reftoration  the  three  eftates  have  adled  in 
concert,  and  feem  to  have  exercifed  when, 
and  as  they  faw  fit,  over  the  colonies,  the 
fame  power  which,  during  the  civil  wars* 
had  been  exercifed  by  the  lords  and  com- 
mons alonCi 


No, 


Sed.  IX.  TO  THE  Colonies.  » 197 

No  ; we  are  told  *,  till  the  prefent  reign, 
“ the  policy  of  Britain  tow.'jrds  her  colo- 
“ nies  was  purely  commercial ; and  the 
commercial  fyftem  wholly  refti*idive. 
“ It  was  a fyftem  of  monopoly. — That 
“ from  hence  alone  fhe  propofed  to  make 
“ the  colonies  contribute;  diredly,  I mean, 
(fays  the  gentleman)  and  by  the  opera- 
“ tion  of  her  fuperintending  legiflative 
“ power,  to  the  ftrength  of  the  empire.” 
The  gentleman  ventures  to  fay,  “ that 
' “from  the  year  1660,  to  the  unfortu- 
“ nate  period  of  1764,  a parliamentary 
“ revenue  from  thence  was  neve^  once  in 
“ contemplation.  That  this  na^  on  never 
“ thought  of  departing  from  tl  fs  fyftem 
“ of  its  own  choofing,  until  t .e  period 
“ immediately  on  the  clofe  of  the  lad 
“ war.” 

1 am  not  a very  venturous  man,  yet 
here,  I think,  I may  venture  to  fay  fome- 
thing  ; I may  venture  to  fay,  that  gentle- 

* See  Mr.  Burke’s  fpeech  on  American  taxa- 
tion, p.  38,  39,  44. 
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men  who  fay  thus  ^ are  either  themfelves 
under  a miftake,  or  mean  to  lead  others 
into  one.  This  I may  venture  to  fay, 
having  proof  before  me  : the  fa£l  is 
not  as  aliedged.  A par'iamentary  reve- 
nue has  been  thought  of  often  ; feme- 
times  even  raifed ; raifed  by  parliament, 
and  quietly  fubmitted  to  by  the  colonies.  ' 
Monefpoly  was  in  fome  inftances  extended 
over  the  colonies  in  favour  of  England, 
True;  fo  was  it  in  other  inftances  over 
England  in  favour  of  the  colonies.  . 

I ftiould  not  have  the  courage  tb  contra- 
didl  an  aftirtion  made  fo  folemnly,  by  fuch 
a man  in  ich  an  aflembly,  if  I were  not 
fupported^  )y  the  higheft  authority,  no  lefs 
than  the  rV  cords  of  parliament. 

To  this  authority  let  us  appeal ; let  us 
turn  to  the  ftatutes,  there  we  ftiall  fee  that 
few  parliaments  have  fat  fince  the  ^ra  of 
the  Reftoration,  which  have  not  paft  adts, 
riot  only  for  regulating  the  trade  of  the 
colonies,  but  alfo  for  ordering  and  limit-. 

ing, 
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iag,  their  internal  rights,*  and  for  laying 
taxes  on  them.  . • 

The  navigation  aft  ^ has  been  fo  often 
cited  in  this  controverfy,  that  it  wouifi  per- 
haps be  fufficient  barely  to  name  it ; but  I 
would  vvilh  to  obferve,  that  the  colonies 
ought  not  to  confider  it  barely  as  a rejiric- 
tive  a6t.  True  it  is,  that  it  lays  the  colo- 
nies under  certain  refiriSiions ; but  then  it 
is  equally  liberal  in  fecuring  them  certain 
advantages.  Their  fhips  are  confidered  as 
->  Englilh  fhips  ; their  mariners  as  Englifh 
mariners  So  far  then  as  the  increafe  of 
navigation  and  mariners  was  in  (contem- 
plation, the  colonies  participate  i i the  be- 
nefits of  this  ad,  as  fully  as  the.  [Englifh 
themfelves.  Conlidering  it  as  a i Iftridive 
act,  and  it  does  more  than  regulate  the 
trade  of  the  colonies ; for  it  not  only  pfe- 
fcribes  in  what  veffels,  and  to  what  places, 
the  goods  of  the  colonies  may  be  exported, 

' * J2  Car.  II.  c.  18. 

"I'  13  & 14  Car.  II.  c.  11.  fed.  6. 
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but  limits  one  of  their  internal  rights  ; it 
preferibes  what  p*erfons  may  ad  as  mer- 
chants, or  fadors,  in  the  colonies. 

Thi  idea  of  this  ad  was  borrowed  fronx 
the  ordinances  of  the  long  parliament, 
and  from  the  ads  of  Cromwell.  In  pur- 
fuance  of  the  fame  idea,  three  years  after- 
wards the  parliament  paffed  another  ad, 
“ tq  maintain,”  as  they  exprefs  them- 
felves,  “ a greater  correfpondence  and  kind- 
“ nefs  between  the  Colonies  and  England, 
“ to  keep  them  in  a firmer  dependmce  on 
it,  to  make  this  kingdom  a fi^aple,  not 
only  of  the  commodities  of  the  planta- 


**  tions, 


Dut  alfo  of  the  commodities  of 


“ other  I ountries  for  fupplying  them-^.” 

To  th  purpofe  the  ad  puts  their  trade 
under  farther  regulations,  direding,  that 
no  European  goods  fhall  be  imported  into 
the  plantations,  but  fuch  as  fliall  be  fhipped 
in  England^  and  proceed  diredly  on  board 


* See  1 5 Car.  II,  c.  7, 
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EngliJJ}  * (hips,  navigated  by  an  Efigltjh  * 
maRer,  and  with  three  fourths  at  leaft  of 
the  crew  Englijh  ^ mariners.  The  penal- 
ty is  forfeiture  of  the  goods  and  velTEl,  one 
third  to  the  king,  one  to  the  governor  of 
the  plantation,  if  the  feizure  is  made  there, 
and  one  third  to  the  informer.  And  to  fa- 
cilitate the  recovery  of  the  penalties,  the 
informer  has  his  option  of  fuing  either  in 
the  king’s  courts  of  the  plantation  where 
the  offence  is  committed,  or  in  any  court 
j of  record  in  England.. 

As  a’counterbalance  to  thefe  reRridions, 
) 

the  fame  ad  grants  them  certain  privileges 
in  the  exportation  of  fea  coal.  I / Confirms 
and  increafes  the  penalties  of  a iprmer  ad 
f forbidding  the  plantation  of  '^obacco  in 
, England,  “ becaufe  ” fays  the  ad,  “ the 
“ planting  of  it  is  a difcouragement  to  the 
“ colonies,”  remarking  at  the  fame  time, 

* Under  thefe  terms,  as  we  obferved  above, 
are  included  vefiels  built  in  the  plantations,  and 
fubjeSs  of  the  plantations. 

t -12  Car.  II.  c.  34. 
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that  notwithftanding  the  penalty  impofed 
by  the  former,  ad;  of  forty  /hillings  a rod, 
the  planting  of  tobacco  in  England  did  fill 
continu'b. — This  furely  was  no  mean  facri- 
fee  to  the  welfare  of  America,  and  the 
fyftem  of  monopoly  is  not  entirely  in  favor 
of  England. 

Though  the  penalty  for  planting  to- 
bacco in  England  or  Ireland,  impofed  by 
this  laftath,  v>ras  no  lefs  than  ten  pounds 
a rod,  hill  the  profits  arifing  from  it  were 
fo  great,  that  this  provifion  was  infufficient 
to  prevent  the  planting  of  it ; and  there- 
fore, by  another  ad  power  is  given  to 
juftices  on  the  peace  “ to  pluck  up  and  ut- 
“ terly  d(  firoy  ” all  tobacco  planted  in 
England  ( r Ireland. 

The  legiflature  whilfl:  it  takes  thefc  effi- 
cacious means  of  fecuring  to  the  colonifis 
the  monopoly  of  tobacco,  repeats  and  en- 
forces its  former  diredions  for  keeping 
them  in  a frmer  dependence  on  England, 

* 22  & 23  Car,  II.  c.  26, 
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and  preventing  their  trade  from  being  di- 
verted elfewhere  than  to  this  kingdom, 
“ which  hath  (fays  the  af>)  and  doth  d^ily 
“ fuffer  great  prejudice  by  the  tranfpoVting 
“ of  great  number  of  the  people  thereof 
“ to  the  faid  plantations  for  the  peopling 
of  them.” 

• About  three  years  after  this,  the  legifla- 
ture  went  farther.  It  pafled  an  a£l  laying  a 
tax  for  the  purpofe  of  raffing  a revenue  :j;. 

This  aft  begins  by  allowing  the  impor- 
\ation  of.  train-oil,  Vv^hale-fins,  &c.  caught 
and  import e*d  in  Englifli  veiTels,  free  of  all 
cuftoms  and  duties,  and  the  import ’)tion  of 
fifh,  &c.  caught  and  imported  ir  j veffels 
built  in  the  plantations,  on  payrrient  of 
certain  duties  there  named.  I 

It  then  recites,  that  the  liberty  v/hich 
had  been  granted,  of  tranfporting  free  of 
all  duty  the  produdions  of  one  colony  to 
another,  had  been  abufed, — that  the  co- 
lonifts  were  not  content  with  enjoying  this 

X 25  Car.  II.  c.  7. 
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freedom  from  duties  on  goods  tranfported 
for  their  own^  cofijumptiony  in  which  they 
had  a manifeft  advantage  over  the  Englilh, 
wrho  j).*id  large  duties  for  the  fame  articles, 
but  had  tranfported  and  vended  large  quan- 
tities of  their  goods  to  other  Jiates  of  Eu- 
rope. 

To  prevent  this,  it  is  ordered,  that  fe- 
curky  fhall  be  guren  to  tranfport  all  fuch 
goods  dir e£tly  to  England,  Wales,  or  Ber- 
wick. In  default  of  fuch  fecurity  a duty 
is  impoled  on  certain  enumerated  goods, 
to  be  collected  there  in  AmericU  by  ojficers 
to  be  appointed  by  the  comraifTioners  of 
the  cufta  ns  in  KngUndy  under  the  autho- 
rity and.diredion  of  the  lord  treafurer  of 
England  or  commiffioners  of  the  treafury. 
The  penalties  to  be  the  fame  as  for  non- 
payment, or  defrauding  his  majefty  of  his 
cuftoms  in  England. 

It  has  been  very  juftly  remarked  *,  that 
the  duties  impofed  by  this  ad,  cannot  be 

♦ See  Controverfy  between  Great  Britain  and 
her  Colonies  reviewed,  p,  i68. 


con- 


Scd.  IX.  TO  THE  Colonies.  ^ 205 

confidered  as  meant  folely  to  regulate  the 

trade,  but  are  evidently  intended  to  raife  a 

» 

revenue.  The  reafons  affigned  for  this  af- 
fertion  -appear  tb  be  conclufive.  | * 

The  ad;  declared,  that  the  Englifli  fub- 
jeds  paid  duties  on  thefc  commodities,  that 
the  trade  from  one  colony  to  another  was 
greatly  increafed.  This  is  at  once  affigii- 
ing  a reafon  vehy  the  trade  between  one 
colony  and  another  could  no%v  bear  the 
impofition  of  duties,  and  pointing  out  the 
meafure  of  duties  to  be  impofed  ; accord- 
ingly the  duties  impofed  by  this  ad  on 
goods  exported  from  one  ‘colony  to  an- 
other, were  the  fame  as  were  th  \i  paid  on. 
the  fame  commodities  confumcd  in  Eng- 
land. Thefe  taxes  therefore  wf^re  expebled 
to  be  paid,  and  therefore  were  ntended  to 
raife  a revenue. 

There  is  only  one  exception  to  this : — 
the  duty  on  logwood  carried  from  one  co- 
lony to  another,  is  fo  high  as  to  exceed  the 
polTible  profits  of  that  trade.  In  this  in- 
7 ftance. 
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ftance,  therefore,  and  this  alone^  the  tax 
was  intended  to  operate  as  a prohibition. 

The  adt  was  worded  very  incoi  t e5tly^ 
Of  tv\^o  conftrudlions  the  colonifls  very 
naturally  embraced  that  which  was  moft 
favourable  to  themfelves.  They  ccnfidered 
the  payment  of  thefe  duties,  as  a difcharge 
from  giving  the  fecurities  not  to  go  to  any 
foreign  market. 

This  claufe  is  therefore  explained  by 
another  adt  made  in  the  year  1696  It 
is  there  repeated,  that  thefe  duties  are  to 
be  paid  on  goods  tranfported  from  one  co- 
lony to  another.  And  it  is  farther  provid- 
ed, that^iotwithflanding  the  payment  of 
fuch  duty,  the  fame  fecurity  is  to  be  given, 
that  the  roods  are  to  be  exported  only  to 
fome  parpof  his  majefty’s  dominions. 

This  explanation  of  the  former  Adi  af- 
fords a corroborating  proof,  that  the  duties 
impofed  by  that  adt  were  intended  to  raife 
a revenue.  And  as  a flill  farther  proof  we 

* See  7 & 8 Will.  HI.  c.  22. 

may 
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may  obferve,  that  the  officers  to  whom 
thefe  duties  are  to  be  paid,  are  called 
the  officers  for  colleding^nd  managing 
his  j^evenues.'^  They  ha'»e  the 

fame  powers  of  vifiting,  fearching,  and 
entering  warehoufes,  wharfs,  &c.  as  the 
officers  of  the  cudoms  in  England. 

About  this  time  it  fhould  feemthe  colo- 
nies had  paffed  fome  laws  to  defeat  or 
count^adt  fome  ether  law  made  here  in 
England  relating  to  the  colonies;  and 
therefore  the  laft  adl  declares,  “ that  all 
“ laws,,  bye-laws,  ufages  or  cuftoms,  at 
this  tim^,  or  which  hereafter  fhall  be  in 
“ pradice  in  any  of  the  faid  ph  utations, 
which  are  in  any  wife  repug?iant  to  the 
before-me72tioned  laws,  or  any  of  them, 
“ fo  far  as  they  do  relate  to  the  aid  plan- 
“ tations,  or  any  of.  them,  or  which  are 
“ any  wufe  repugnant  to  thi^  prefent  adt, 
“ or  to^  anpi  other  law  hereafter  to  be  made 
in  this  kingdom,  fo.  far  as  fuch  laws 
“ ffiall  relate  to  and  mention  the  faid  plan- 
6 ‘‘  tations, 
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**  tatioris,  are  Ukgal^  null,  and  to  all 
“ intents  and  ptirpofes  whatfoever.” 

Thus  far  the  ftatiite;-7-than  which  a 
fullen  and  rno’'e  formal  exemplification 
and  affertion  of  the  fupremacy  of  parlia- 
ment over  the  colonies,  in  all  matters  what- 
foever, can  hardly  be  imagined  ; and  this 
a ftatute,  one  of  the  exprefs  purpofes  of 
which  is  the  laying  taxes  for  the  purpofe 
of  a revenue. 

The  fame  aft  orders  and  limits  the  in- 
ternal rights  of  the  colonills  ; for  it  pre- 
cludes the  colonifts  from  alienating  their 
lands  in  favour  of  other  than  natural  born 
fubjeftl^ 

In  the  reign  of  queen  Anne,  an  aft^ 
was  pafled  laying  rice  and  molalTes  under 
the  famV  prohibition  of  exportation  to  any 
foreign  market,  as  the  other  commodities 
enumerated  in  the  25  Gar.  II.  c.  7. 

Another  aft  was  palTed  in  the  fame 
reign,  granting  bounties  on  tar,  pitch, 
rofin,  turpentine,  hemp,  &;c.  This  aft 

* See  3 & 4 Anne,  c.  5. 
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forbids  all  the  inhabitants  of  New  Hamp- 
fliire,  MaflachuCet’s  Bay,  ^hode  Ifland, 
&c.  to  cut  down  any  pitch,  pine,  o^r  tar 
trees,  not  aduafly  inclofed,  and  udder  a 
certain  diameter  §. 

This  furely  is  not  a bare  regulation  of 
trade  : it  is,  if  any  thing  can  be,  a limi- 
tation of  an  internal  right  of  the  colo- 
lies. 

In  the  fame  reign  an  afl  was  palled  for 
afcer^aining  the  rates  of  foreign  coins 
n.mthin  the  plantations  in  America  This 
too  is  the  limitation  of  an  internal  right. 

The  a£t  'f"  for  the  ellablilhment  pf  a ge- 
neral poll-office,  is  clearly  an  ad;  impofing 
duties  for  the  purpofe  of  railing  a reve- 
nue. The  fubjeds  in  America. ' are  by 
this  ad,  put  under  the  fame  reltraints  as 
the  fubjeds  of  England  : they  mull  fend 
their  letters  by  the  melTengers  employed 
by  07ie  common  poll-mailer:  mull  pay  the 

§ See  3 & 4 Anne,  c.  lo.  6 Anne,  c.  30. 

'*  6 Anne,  c.  30. 

+ 9 Anne,  c.  10. 
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i 

rates  ordered,  and.  apportioned  by  the  famd! 
legiflature.  ' 

By  an  adfc  m the  very  beginning  of  the 
reign  pf  George  I.  the  duties  created  by 
the  25th  of  Car.  11.  are  mentioned  undef 
the  title  of  “ Plantation  Duties,”  and  are 
ordered  to  be  paid  into  the  Exchequer,  and 
appropriated  to  purpofes  prefcribed  by  thig’ 
id 

Another  ad  palTed  in  the  fame  reign  f, 
for  the  purpofe  of  encouraging  the  impor- 
tation of  naval  ftores,  is  equally  applicable 
. to  our  purpofe.  Among  the  variety  of 
regulations  in  it,  fome  favouring  the  co- 
lonies, ^ire  others  laying  reflridions  on 
them,  and  that  in  matters  of  internal  oe- 
conomy. 

It  grakts  a bounty  upon  the  importation 
of  hemp  : direds  that  the  pre-emption  of 
it  be  tendered  to  the  commiffioners  of  the- 
navy : allows  the  importer  to  difpofe  of 
it  as  he  pleafes,  if  they  do  not  contrad 

^ I Geo.  I.  flat.  2.  c,  12.  f.  4. 

f 8 Geo.  I,  c.  12. 

for 
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for  it  within  twenty  days  : it  grants  a 
bounty  on  wood,  plank,  tirnber,  and  lum- 
ber. Jt  regulates  the  conditions  on  which 
the  bounty  granted  by  an  adt  oft(^een 
Anne  to  the  importation  of  pitch  and  tar, 
fhould  be  payable.  It  multiplies,  and  ex- 
tends, the  prohibitions  concerning  cutting 
down,  or  deftroying  white  pine-trees.  By 
the  adl  of  the  ninth  of  Queen  Anne,  al- 
ready mentioned,  white  pine-trees  of  a 
certain  dime?iJion  only,  were  included  in 
the  prohibition  : by  this  adl  it  is  forbid 
to  cut  them  down  generally.  By  the  adfc  ‘ 
of  Queen  Anne,  trees  being  the^  property 
of  any  private  perfon,  were  excluded  from 
the  prohibition ; by  this  adt,  fuch  trees 
only  are  excepted  “ as  grow  within  any 
“ townJJ:>ip,  or  the  bounds,  linds,  and  li- 
“ mits  thereof.” 

By  another  adt  of  the  fame  reign  ^■,  it 
is  ordered  that  all  furrs,  exported  from  the 

* 8 Geo.  I.  c.  15. 
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plantations,  fliall  be  imported  diredly  to 
Great  Britain,^  and  not  elfewhere. 

By  another  a£t,  copper  ore  is  fubjeded 
to  the  tame  regulation  J. 

In  the  reign  of  George  the  Second  an 
ad  was  paffed  by  which  the  prefervation 
of  pine-trees  in  the  plantations,  is  fiill  far- 
ther provided  for 

By  another  ad  H all  rice  in  general  is 
again  declared  to  be  among  the  enumerat- 
ed commodities,  which  are  to  pay  a tax 
on  being  tranfported  from  colony  to  colo- 
ny, and  which  cannot  be  carried  diredly 
to  any  foreign  market.  The  ad  then  ef- 
tablifhes  an  exception  to  this  general  rule; 
and  allows  that  “ any  of  his  majefty’s 
“ fubjedr,  in  any  fhip  or  veffel,  built  in 
“ Great  hritain-i  or  belonging  to  any  of 

X 8 Geo.  I.  c.  i8. 

f 2 Geo.  II.  c.  35. 

* On  the  other  hand,  that  favour  might  go 
hand  in  hand  with  reftridion,  premiums  are  re- 
newed or  extended  to  the  importation  of  mafts, 
yards,  tar,  pitch,  &c.  from  the  plantations. 

I)  3 Geo.  II,  c.  28. 
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“ his  majefly’s  fubjedis  7‘ejidr/ig  in  Great 
“ Britain,  navigated  according  to  law,  and 
“ having  cleared  outward  in  any  pojt  of 
“ Great  Britain  for  the  province  of^Caro- 
“ lina,  may  fhip  rice  in  the  faid  province, 
“ and  carry  the  fame  diredlly  to  any  part 
“ of  Europe  to  the  fouthward  of  Cape  Fi- 
“ nifterre.” 

Another  aft  * of  the  fame  reign  per- 
mits the  importation  of  all  non-enumerat- 
ed  goods  from  the  plantations  to  Ireland. 

^ Hops  were  among  the  non- enumerated 
goods.  Clearly,  therefore,  by  the  term^ 
of  this  aft,  a right  was  given  to  t’)e  Ame- 
ricans to  import  hops  of  their  own  growth 
into  Ireland.  But  this  was  not  the  inten- 
tion. In  the  next  feffions,  therefore,  an 
aft  was  paiTed,  ranging  hops  among  the 
enumerated  goods  f. 

The 
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* 4 Geo.  II.  c.  15. 
t 5 Geo.  II.  c.  29.  The  title 
to  explain,  and  amend  an  ad, 
for  importing  from  his  majelly’s 
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The  fame  parliament,  and  in  the  fame 
feffions,  exercifes  t\yo  of  the  higheft  ads 

of 

c ■ 

America,  goods  not  enumerated  in  any  fo 
“ far  as  the  faid  a5i  relates  to  the  importation  of 
“ foreign  hops  into  Ireland.” 

I cite  this  only  to  fhew  what  pains  are  taken 
to  give  awkward,  and  (-what  is  worfe)  untrue  titles 
to  our  ails.  P'or  the  adt  faid  to  be  explained,  is 
not  at  all  explained.  An  exception  only  is  made 
by  the  fecond  adl  to  a general  permiffion  granted 
in  the  firfl.  The  matter  concerning  which,  the 
Hide  is  faid  to  be  explained,  is  not  once  mentioned  in 
the  original  adf. 

In  the  body  of  this  explanatory  ad,  it  is  faid, 
“ that  doubts  had  arifen  whether  the  liberty  of  im- 
“ porting  hops  was  not  given  in  the  former  a£t.” 
Now  no  doubt  could  arife.  The  liberty  was  as 
clearly  given  as  words  could  give  it.  Jll  fgoods, 
not  enumerated,  might  be  imported.  Hops  were 


This  is  only  one,  out  of  many  inftances  I could 
cite,  of  this  inaccuracy  in  the  compofition  of  liift 
laws ; and  of  fomething  worfe  than  inaccuracy  in 
the  manner  of  fupplying  omilTions,  or  rectifying 
miftakes  in  them. 

Had  the  fecond  ad  candidly  declared  that  the 
legiflature  had  not  recolledcd  that  hops  were  not 
among  the  enumerated  goods  ;-~had  it  allowed  the 
' importation 
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of  internal  legiflation.  In  one  and  the 
fame  law  it  alters  the  tiatu^e  of  evidence 

in  their  courts  of  common  law  ; and  it 

> 

alters  the  nature  of  their  eftates,  by  treat- 
ing real  eftates  as  chattels. 

Tlie  preamble  of  this  ad  declares  “ that 
his  majefty’s  fubjeds  trading  to  the 
plantations,  lie  under  great  difficulties, 
“ for  want  of  more  eafy  methods  of  prov- 
ing,  recovering,  and  levying  of  debts 
“ due  to  them,  than  are  now  ufed  in  fome 
“ of  the  faid  plantations.” — It  declares  the 
xemedying.of  thefe  inconveniencies  necef- 

importation  of  fuch  of  them  to  Ireland  as  fhould 
be  fhipt  before  the  fecond  adb  could  be  duly  noti- 
fied ; had  it  then  clafled  hops  among  the  enumerat- 
ed goods  for  the  future,  the  legiflature  would  have 
fpoken  a language  becoming  its  owr  gravity,  and 
dignity.  But  to  call  that  an  explanation,  which 
was  only  the  fupply  of  an  omifiion  ; to  fuppbfe  a 
doubt,  where  no  doubt  could  arife  ; to  infinuate 
a cenfure  on  the  underftandings  of  thofe,  to  v/honi 
the  command  was  addrefied  ; when  <7//  the  cenfure*, 
if  any,  w'as  due  to  the  carlelTnefs  of  thofe  who  if- 
fued  the  command  ; betrays  a levity  and  puerility, 
,that  too  often  difgrace  the  legiflature. 
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fary  to  retrieve  the  credit  formerly  given 
by  the  inhabitants*  of  Great  Britain  to  the 
inhabitants  of  the  plantations  f. 

FroR'.  this  preamble  alone  we  might 
fairly  have  concluded,  that  the  fubordi- 
nate  legiflatures  in  America  mull  have 
been  apprifed  of  thefe  inconveniences,  and 
had  either  refufed,  or  at  leafl:  negledted  to 
provide  an  adequate  remedy. 

But,  indeed,  we  have  more  pofitive  proof 
that  this  was  really  the  cafe.  The  bill 
was  brought  in,  in  confeqiience  of  repeat-  r 
• ed  petitions  from  the  merchants  of  Eng- 
land. "yhey  fet  forth,  that  by  the  laws 
then  in  force  in  the  plantations,  the  Bri- 
tilh  fubjedts  had  none,  or  at  lead  but  a pre- 
carious remedy  for  the  recovery  of  their 
juft  debts'  They  fet  forth,  that  the  fame 
laws  had  laid  partial  duties  on  the  Britifli 
fubjedts  trading  there ; duties  higher  than 
thofe  paid  by  the  inhabitants  of  the  colo- 
nies 

f 5 Geo.  II.  c.  7. 

% See  Comm.  Journ.  vol.  xxi.  p.  79.^. 
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What  the  provincial  legiilatures  Vv^ould 
not,  or  at  leaft  did  not  do,  j^arliainent  did 
for  them. 

I . 

To  facilitate  the  proof  of  debts,*  it  en- 
abled, that  an  affidavit  taken  before  the 
mayor,  or  other  chief  magiftrate  of  any 
town  in  England,  and  properly  authenti- 
cated, ffiould  be  received  as  legal  evidence 
in  all  the  courts  in  the  plantations,  and 
have  the  fame  force,  and  effedl,  as  the 
perfonal  oath  of  the  plaintiff  made  there  in 
j open  court. 

'To  facilitate  the  recovery,  and  levying 
of  debts,  it  enacts,  “ that  landsj  houfes, 
“ negroes,  other  hereditaments,  and  all 
“ rtal  eflates  whatever,  fhould  be  liable  to, 
“ chargeable  with,  all  debts  due  either  to 
“ the  king,  or  any  of  his  fubjeTs,  and  be 

ajj'ets  for  the  fatisfadlion  thereof ; in  the 
“ fame  manner,  as,  by  the  law  of  Eng- 
“ land,  real  eflates  are  liable  to  the  fatis- 
“ faction  of  debts,  due  by  bond,  or  other 
“ fpeciality.” 


In 
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In  the  fame  felhons,  parliament  thought 

t 

proper  to  prohibit  abfolutelv,  and  under 
heavv  penalties  of  fine  and  confifcation, 
the  ex^portation  of  hats  from  the  planta- 
tions : either  from  one  plantation  to  an- 
other, or  to  any  ct/ier  place  whatfoever  'j'. 

The  fame  a£l  fixes  the  number  of  ap- 
prentices that  each  manufacturer  of  hats 
may  have  ; the  time  each  manufacturer  is 
to  ferve  as  apprentice'',  before  he  can  make 
hats;  and  prohibits  the  employment  of 
negroes  in  hat-making,  under  a penalty 
of  five  pounds  a month  for  each  negro  fo 
employed. 

The  fame  parliament,  which  thus  pre- 
cluded the  plantations  from  one  branch  of 
trade,  favoured  them  in  another.  An  aCt 
was  paftthe  fame  fefiions,  to  encourage 
the  growth  of  coffee  in  the  plantations 
The  inland  duties  on  all  coffee  imported 
from  the  plantations,  are  diminifhed  by 
cne fourth.  And  provifion  is  made  againft 


tfie 


f 5 Geo.  II.  C.  22. 
J 5 Geo.  II.  c.  24. 
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the  importation  of  foreign  coffee  into  the 
plantations.  ^ 

In  the  next  feffions  an  afl  was  paft  “for 
“ the  better  fecuring,  and  encourajing  of 
“ the  trade  of  his  majefty’s  fugar  colonies 
‘‘  in  America  §.’* 

This  adt  impofes  certain  duties  on  all  fo- 
reign fpirits,  molaffes,  fyrups,  fugar,  and 
panels,  imported  into  the  plantations. 

The  duties  are  to  be  levied,  and  paid, 
for  the  life  of  his  majefty,  his  heirs,  and 
fucceffors. 

The  act  ufes  the  technical  words  of  , 

I ) 

“ give^  and  grant,'’ 

Here  then  at  leaf!:,  one  wou\d  think, 
was  clearly  a duty  impofed  for  the  purpofe 
of  raifing  a revenue. 

Other  ads  (we  have  feen)  he  he  impofed 
duties  for  the  fame  purpofe.  But  (fays  a 
certain  gentleman^')  “ the  words  which 
“ diftinguifh  revenue  laws  fpecifically  as 
“ fuch,  had  been,  he  thinks,  premeditately 

§ 6 Geo.  II.  c.  13. 

■*  See  Mr,  Burke’s  Speech,  p.  39. 

“ avoided,'^ 
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avoided'"^ — ^Tf  there  be  fuch  emphafis  in 

f * 

thefe  words,  that  the  avoiding  them  every 
wher"  was  matter  of  defign  ; here  then 
w^e  caniiot  help  concluding  they  v\^ere  pre- 
meditately ujed. 

No,  fays  the  fame  gentleman.  For  look 
at  the  title  of  the  adt.  If  the  title  of  the 
adt,  indeed,  had  purported  taxation,  it 
would  have  been  quite  a dirTerent  affair. 
But  “ the  title  of  this  adt,  notwithflanding 
“ the  words  of  donation,  confiders  it 
merely  as  a regulation  of  trade.”— So 
then  parliament  is  at  liberty  to>be  as  boun- 
tiful as  itt  pleafes  in  acls  of  donation,  out 
of  the  goods  of  the  Americans,  provided 
it  do  not  ufe  terjns  of  donation  : or  it  may 
even  ufe  t^ms  of  donation  in  the  pream- 
ble, or  in  the  body  of  the  adt,  provided 
the  title  of  it,  be  a title  of  regulation. — So 
then  the  damp  adt  would  have  been  good, 
and  conftitutional,  provided  Mr.  Grenville 
had  bethought  himfelf  to  intitle  it  an  adt 
“ to  regulate  the  transfer  of  property  in 

“ his 
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“ his  majefty’s  colonies  and  plantations  in 
“ America.” 

But  farther — “ This  ad”*  (we  are  told) 
“ was  made  on  a coinprairiife  of  ^2//i^and 
“ at  the  exprefi  dejlre  of  Jcme  of  the  colo- 
nies. It  was  therefore  in  fome  meafure”- — 
mark  the  confequence — “ with  their  con- 
Jenty — It  was  then  with  their  confent, 
that  the  commons — did  what  ? — gave  and 
granted^  fliould  fuppofe,  a duty  to  be 
levied  on  the  colonifts. — No — fays  this 
gentleman,  though  there  was  an  adi  of  do- 
nation— though  there  avere  the  terms  of 

donation  : Hill  it  w^as  no  donation.  For  “it 

> 

“ was  an  ad  of  prohibition,  not  of  reve- 
“ nue.”— “Should  we  fufped  the  accuracy 
of  this  honourable  writer,  we  arc  referred 
to  “ the  fecond  printed  letter  of  Governor 
“ Bernard,  dated  in  1763.” 

This  care  to  mark  the  of  the  letter, 
was  “ / think  premeditated^'* — It  was  meant 
to  infinuate,  that  governor  Bernard,  then, 
in  the  year  1763,  conlidered  it  as  an  ad 

of 
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of  prohibition  : yet  certainly  the  governor 
does  not  fay  fo.— He  gives  it  only  as  his 
opinion y that  it  was  “ originally  dejigned'^ 
as  anr^tof  prohibition. 

But  another  palTage  in  the  fame  letter 
’t)f  the  governor,  will  give  us  to  underftand 
whether  the  adl  was  intended  to  operate 
merely  as  an  ad:  of  prohibition ; or  whe- 
ther it  was  not  intended  to  operate  in  fome 
meafure  alfo  as  an  ad  of  revenue.  Let  us 
hear  his  Vsrords  : — “ at  the  time  of  making 
the  ad,  (fays  he)  it  was  alTerted  by  the 
“ Weft  Indians,  that  as  the  Britlfti  Weft 
“ India(n  plantations  were  capable  of  tak- 
**  ing  off  all  the  produce  of  North  Ame- 
“ rica,  the  fending  fuch  produce  to  foreign 
**  plantations  ought  to  be  difcouraged. — 
**  Tothi^  theNorth Americans  then  anfwer- 
“ ed,  by  denying  (I  believe  with  greater 
“ truth)  that  the  Britifh  Weft  Indian  plan- 
“ rations  were  capable  of  taking  off  all 
the  produce  of  North  America,  fit  for 
the  Weft  Indian  market.” 


This 


Sed.  IX.  TO  THE  Colonies.  223 

'i 

This  account  fets  the  matter  clear.  The 
a£l  was  intended  to  operate  as  an  act  of 
prohibition-^  fo  far  as  to  feciirc  a pre-emp- 
tion of  North  American  produdions^td  the 
Britifh  Weft  Indian  plantations.  It  was 
intended  to  operate  as  an  ad  of  revenue 
upon  all  imports  taken  in  exchange  for  the 
reft  of  their  produce  fold  to  foreign  Weft- 
Indian  iflands,  after  the  Britifh  Weft-Iji- 
dian  markets  were  fupplied. 

Remark  too  how  fully  the  confent  of  the 
colonies  is  implied  in  this  cempromife  of 
all,  and  exprefs  define  of  fome.  Thofe 
who  “ compromife.^'*  flatly  deny  the  pofl- 
tions  on  which  the  ad  was  paft.  Page 
after  page  in  the  Journals  is  filed  with 
their  objedions  to  the  principle  of  the  ad, 
and  with  their  prayers  againft  ’Js  palTing. 
Thofe  who  defre^'^  the  ad,  are  thofe  who 
are  not  to  pay  a fhilling  of  the  taxes  it 
impofes. 

Is  this  the  corapromife,  this  the  defire, 
which  conftitutes  confent  ? 


7 
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To  the  lift  of  a<fts  already  referred  to,' 
I might  add  that  which  reftrains  the  A- 
rnericans  fi* * * §om  creating  banks  ; the  afls  f 
which(give  the  rights  of  natural-born  fub- 
jefts  in  America,  to  foreign  Proteftants,  to 
the  United  Brethren,  and  to  Jews.  The 
ad;  which  impofes  a duty  of  fix  pence  a 
month  on  all  the  Britifli  American  bailors, 
towards  the  fupport  of  Greenwich  hofpi- 
tal  j:.  The  ad  which  grants  a premium 
on  indico  imported  from  the  plantations  §. 
The  ad  allowing  the  free  importation  of 
raw  filk  from  thence  I!.  The  ads  allow- 

‘ C 

ing  the  free  importation  of  pig  and  bar- 
iron,  and  for  preventing  the  eredion  of 
any  mill,  or  other  engine  for  flitting 
or  rolling  iron  ; or  plating  forges  worked 
with  a til|  hammer;  or  furnaces  for  mak- 

* 14  Geo.  IT.  c.  37. 

4 13  Geo.  II,  c.  7.  & 20  Geo.  II.  c.  44.  h 
21  Geo.  II.  c.  30. 

X 18  Geo.  II.  c.  31. 

§ 21  Geo.  II.  c.  30. 

II  23  Geo.  II.  c.  20.  ^ 
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irig  fteel  in  tHe  colonies  The  ad  which 
repeals  all  duties  on  the  importation  of 
pot  and  pearl  alhes  from  America  f.  ^he 
ad  reftralning  the  governors  and  ^^em- 
blies  of  the  refpedive  provinces,  from 
making  any  ad,  order,  refolution,  or  vote,' 
whereby  paper  billsj  or  bills  of  credit^ 
ihall  be  created  or  iflued,  under  any  pre-^ 
tence  whatever  j or  for  protrading^ , or 
poftponing  the  times  limited^  or  the  pro- 
vifions  made,  for  calling  in  fuch  as  were 
;)then  adually  iffued,  and  fubfifting  The 
ad 'which  expends  to  the  colonies  ceftalri 
provifions  of  the  ftatute  agalnft  frauds 
The  aid  which  diffolves  the  indentures  of 
fervants  enlifting  in  his  majefy  s fer-* 
vice. 

But  why  fhould  I multiply  ef  .amples? 
Why  aiccumulate  proofs  in  a matter  fd 
clear  ? From  the  ads  already  cited  it  r$' 

* 23  Geo.  II.  c.  29.  & 30  Geo,  II.  c.  i6: 

-f  24  Geo.  ll.  c.  51. 

t 24  Geo.  IL  c.  53. 

§ 25  Geo.  II.  c.  6,  * 

0^  ■ evident. 
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evident,  beyond  a doubt,  that  the  original 
patentees  did  not  confider  themfelves  as 
withdrawn  from  the  power  of  parlia- 
ment'.— that  parliament  has  at  no  time 
confidered  itfelf  as  precluded  from  exer- 
cihng  any  ad;  of  it’s  fupreme  authority 
over  the  colonies  : that  it  has  conftantly 
exercifed  the  fame  authority  over  them  as 
over  the  other  fubjeds  of  the  realm  : that, 
in  eftablilhing  its  fyftem  of  monopoly,  it 
has  alternately  exerted, — at  one  time  it’s 
foftering  care,  to  fecure  advantages  to^^ 
them  : — at  the  fame  time,  or  at  another, 
it’s  rel^ridive  power,  to  fecure  advantages 
to  the  mother-country  : that  where  the  ad;s 
of  their  fubordinate  legiflatures  have  either 
omitted  to  fecure,  or  attempted  to  break  the 
chain,  Sk  hich  keeps  them  dependent  on  the 
mother-country,parliament  has  itfelf  added, 
or  replaced,  the  links ; the  want  of  which 
would  have  broken  the  connediion  and  de- 
pendence, by  preferibing  new  arrange- 
ments, and  by  fetting  new  bounds  to  their- 
internal  rights,  privileges,  and  proper- 
ties 
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ties  : — that  where  encouragement  was  ne- 
ceflary  to  fecure,  or  exte»^d  their  trade, 
parliament  has  beftowed  it  with  a liberal 
hand  that  where  the  increafe,  add  flou- 
rifhing  ftate  of  their  trade,  enabled  them 
to  repay,  in  part  at  leaft,  what  the  mother- 
country  had  thus  liberally  advanced ; the 
fame  parliament,  acting  as  a faithful  ftew- 
ard  for  the  whole  empire,  has  without 
hefitation,  apportioned  the  quota  they 
fhould  pay. 

As,  therefore,  the  exemptions,  now 
claimed  by  >the  colonifts,  are  neither  fpe- 
cifically  named  in  their  charters  j nor  ne- 
celfary  to  the  exercife  and  enjoyment  of 
fuch  exemptions  and  powers  as  are  nam- 
ed : fo  neither  are  they  fuch,  as  have  been 
either  conftantly  enjoyed  and  exercifed  by 
them)  or  ever  allowed  them  by  the  parlia*- 
ment. 
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Of  the  deference  paid  by  the  colonies  to  the 
authority  of  Parliament^  and  to  the  re- 
quiftions  of  the  Crown,  previous  to  the 
reign  of  his  prefent  Majefy. 

Sij  C H of  the  afts  of  the  laft  parlia- 
ment, as  concern  the  prefent  quef- 
tion,  were  ad;s  paifed  for  enforcing  fub- 
miffion  to  a claim  afferted  by  the'  parlia- 
ment preceding.  The  policy  of  the  ads. 
then  muil,  in  a great  mealure,  depend 
upon  the  policy  of  the  claim. 

If  that  claim  was  unconftitutional,  it 
unqueftionably,  upon  that  account,  was 
impolitic.  In  fuch  cafe  thefe  laft  ads  muft 
be  regarded  as  impolitic.  But  it  might 
alfo,  without  being  unconftitutional,  be 
impolitic  on  other  grounds : in  this  cafe 
too  they  ftill  could  not  but  be  regarded  as 
impolitic. 


If 
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If  the  right  of  fupremacy  in  general 
had  never  been  claimed  till  commence- 
ment of  the  prefent  conteft,  the  c^aim 
made  at  fo  late  a period,  might  wi^li  rea- 
■ foil  be  condemned  as  novel  and  unconfti- 
tutional.  If  having  long  ago  been  exer- 
eifed  or  claimed,  it  had  all  along  been 
. contejiedy  it  might  at  leaf!  be  looked  upon 
as  doubtful.  If  for  a long  continuance 
it  had  been  claimed  and  exercifed,  and  the 
colonies  had  contentedly  fubmitted  to  it,  till 
3 manifeded  in  the  particular  article  of  in- 
ternal taxa::’on;  the  exercife  of  it  in  fuch 
particular  article  might  be  open  to  cen- 
fure,  though  not  as  unconftitutional,  yet 
as  impolitic.  If  not  confining  their  reluc- 
tance to  this  particular  mode  of  exerting 
it,  or  this  particular  time  of  its  I"  eing  ex- 
erted, they  have  gone  on  in  a middle  way, 
between  open  conteftation,  and  contented 
obedience,  the  exerting  of  it  in  the  parti- 
cular mode,  and  at  the  particular  time  in 
queftion,  fhould  feem  to  have  nothing  in 
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it  impolitic,  any  more  than  unconftitur 
tional.  r- 

It  was  with  a view  to  the  conftitutiona- 
lity  of  the  aits  we  are  about  to  review, 
that  we  cited  fo  many  aits  of  preceding 
parliaments,  to  fhew  that  parliament  had 
always  exercifed  its  fupreme  power  over 
the  colonies  ; putting  forth  more  or  lefs 
of  that  power,  as  feemed  neceifary  to  the 
ends  of  proteding  them  ; of  maintain- 
i-ng  their  dependence  on  the  mother-coun- 
try ; of  making  them  contribute,  in  pro-  < 
portion  as  they  were  able,  tc  the  common 
neceffitljs  of  the  whole  empire. 

It  is  with  a view  to  the  policy  of  thefe 
ads,  that  it  becomes  of  importance  to  en- 
ter into  the  queftion,  how  the  colonies 
have  conSuuded  themfelves  under  the  ex- 
ertion of  this  power  ; whether  they  have 
contefted  the  right  of  exercifmg  it;  or 
contentedly  fubmhted  to  it ; or  whether 
they  have  not  rather  taken  a middle  way; 
eluding  the  ads  ot  authority,  in  which 
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the  right  has  been  exercifed,  without  dif- 
puting  the  right  itfelf.  , 

By  way  of  anfwer  to  this  queftio];!  we 
are  told,  that  as  to  the  navigation  &a  (for 
to  that  alone  the  gentleman  chufes  to  con- 
fine himfelf)  “ its  authority  never  was 
“ difputed ; that  it  was  no  where  difput- 
“ ed  for  any  length  of  time ; and  bn  the 
“ whole,  that  it  was  well  obferved.  When- 
“ ever  the  preffed  hard,  many  indhi- 
“ duals  indeed  evaded  it.  But  this  (he 

fays)  is  nothing 

Hence  T->fuppofe  we  are  to  underftand 
that  the  oppofition  made  to  it  Vas  made 
in  no  other  way  than  that  of  unfyfiema- 
ticai  evafion;  and,  that  of  whatever  na- 
ture it  was,  it  was  carried  on  by  none  but 
individuals ; that  it  never  had/'the  colour 
of  authority.  That  the  affemblies  them- 
felves  maintained  a conilant  deference  to  it, 
is  not  indeed  exprefslyy^z/V,  but  this  I fupr 
pofe  it  was  defigaed  ftiould  be  inferred 


from 


f Burke’s  Speech,  p.  43, 
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from  the  emphatic  mention  of  indivir 
duals,  c~ 

W[hat  truth  there  is  in  this  reprefenta- 
tion  the  Journals  ot  the  Houle  of  Com- 
mons will  inform  us.  From  them  we 
learn*  that  fo  early  as  the  year  lyor, 
impediments  were  thrown  in  the  way  of 
the  king’s  officers;  combinations  were 
formed  againft  thofe  who  had  the  cou- 
rage to  execute  the  trufts  repofed  in  them 
wuth  fidelity ; that  the  adminiftration  of 
juftice  was  delayed,  and;  the  greateft  un- 
wiliingnefs  expreffed  to  fubink  lo  any  ex- 
ercile  of(  the  fupremacy  of  the  mother- 
country,  and  in  particular  to  the  a(3:s  of 
trade  and  navigation. 

At  that  early  period  a commiffion  for 
enquiring  k^to  great  irregularities  and 
mifdemeanors  in  Rhode  Ifland  was  ren- 
dered ineffectual.  Lord  Bellamont  was 
fent  out  on  this  commiffion,  “ but  found 

* Vol.  xiii.  p.  502,  503,  504,  505.  The  par- 
ticulars are  minutely  ftated  ^ they  were  too  lon^  to, 
infert  here, 

(f  ay? 
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“ (fays  the  commlflioners  in  their  report 
to  the  houfe)  fuch  an'^opj^ofition  to  his 
“ majefty’s  authority,  and  the  ads  of 
trade  and  navigation,  that  no  g'^oJ  ef- 
feds  could  be  obtained  from  that  com- 
‘‘  miffion : they  (the  people  of  Rhode 
Ifland)  pretending  by  their  charter  to  be 
independent  on  the  government  of  Eng- 
land.” 

The  province  of  Connedicut  was,  in 
its  corporate  capacity,  equally  refradory. 
“ The  governor  and  fuperlor  court  pe- 
remptordy  and  publicly  declared  they 
“ would  admit  of  no  appeals  frr>m  them 
5‘  to  his  majefty  in  council.”  This  was 
neither  more  nor  lefs  than  faying,  that 
they  would  admit  no  appeals  at  all  to 
England : for  however  unconditutional, 
as  well  as  Inefficacious  this  mode  of  appeal 
may  be,  compared  toothers  that  might  be 
eftablifhed,  to  declare  they  would  not  ad- 
mit this,  at  a time  when  no  other  was  ef- 
tablifhed,  was  to  declare  that  they  would 
admit  none.  What  chance  in  fuch  cafe 

6 the 
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the  inhabitants  of  the  mother-country 
would  have  for  jhftice  in  their  difputes 
with  thofe  of  the  colonies,  is  eafy  to  be 
imagined. 

Even  then  the  commiffioners  of  trade 
reprefented  to  the  houfe,  that  fpeedy  and 
“ efFe£tual  care  fhould  be  taken  to  render 
“ the  colonies  more  fubfervient  and  ufeful 
“ to,  this  kingdom.” — That  this  might  be 
done  “ by  the  legiflative  power  of  this 
kingdom,”  is  what  the  commiffioners 
feem  to  have  had  no  doubt  of ; though 
they  conceived  it  could  not  be  effected  by 
any  othq-  means. 

In  another  report,  delivered  in  the  be- 
ginning of  the  next  year  it  is  agai.i  al- 
ledged  againft  both  Proprietary  and  Char- 
ter Govei^nments,  “ that  they  had  not 
“ complied\vith  what  had  been  demand- 
“ ed  of  them  in  reference  to  trade,  or  with 
what  might  be  neceffary  for  the  cornr- 
mon  fafety ; that  they  had  not  con-p 

^ See  Commons  Journals,  vol,  xiii.  p.  729. 

formed 
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formed  themfelves  to  the  acis  of^par- 
“ liament  for  regulating  trade  and  na- 
**  vigation : that  feveral  of  the  Governors 
M in  the  Proprietary  Governments  had 
not  applied  to  his  Majefty  for  his  ap- 
probation,  nor  taken  the  oaths  required 
♦‘by  tbe  ads  of  trade : that  they  bad 
made  laws  contrary  and  repugnant  to 
“ the  laws  of  England.”  And  the  com- 
miffioners  go  fo  far  as  to  recommend  it  to 
parliament  to  refume  the  charters. 

It  is  however  true,  that  till  the  sera  of 
tbe  Stamp  Ad  the  colonies  did  not  di- 
redly,  and  in  the  face  of  parlia  nent,  de- 
ny the  power  of  parliament  to  pafs  laws, 
which  fhould  bind  them.  The  laws  pail 
by  the  colonial  legiflatures,  though  in 
fome  inftances  really  repugrant  to  the 
laws  of  England,  were  noL'^o  much  di- 
red  denials  of  that  power,  as  mcdifca- 
tions  of  the  provifions  made  by  it.  They 
fhewed  a tendency  which  fhould  have 
been  carefully  watched,  and  as  carefully 
checked,  to  vvorni  themfelves  out  of  obe7 

dience, 
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dience,  but  they  did  not  formally  difclaim 
it.  t 

Read  the  petition  prefented  by  the 
agent  pf  Maffachufet’s  Bay  againd  the  fa- 
lutary  a6ts  for  retraining  the  emiffion  of 
a paper  currency,  and  the  creation  of 
banks*,  and  you  would  fcarcely  fuppofe 
but  that  fo  late  as  this  tlie  power  of  par- 
liament to  regulate  the  internal  rights  of 
the  colony  was  not  only  not  contefted, 
but  chearfully  acquiefced  in.  On  the 
other  hand;  if  you  believe  the  reprefenta- 
tion  given  of  the  proceedings  the»*e  by  the 
committep  that  fat  upon  thefe  afls,  you 
cannot  but  perceive  that  the  colonial  le- 
giflatures  were  as  ready  to  embrace  every 
contrivance  for  counteracting  ti;e  effeCt  of 
thofe  flatutes,  as  they  were  remote  from 
any  idea  of  \ontcfting  the  right  to  make 
them. 

Read  the  petition  of  Richard  Partridge, 
agent  for  Rhode  Bland  and  Providence 

* 14  Geo.  II.  See  Commons  Journals,  vol. 
xxiii.  p.  527,  528,  645. 

Plau* 
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Plantation,  againft  paffing  another  of  the 
many  aas  which  parli^mept  has  found 
it  neceflary  to  pafs  for  reftraining  p^per 
bills  of  credit  in  North  America.  >What 
faid  this  agent  ? Did  he  call  in  queftlon 
the  right  of  parliament  to  make  this  re- 
gulation ? Was  It  on  any  pretended  ex- 
emption from  parliamentary  authority 
that  he  grounded  his  objedions  to  the 
bill  ? No  fuch  thing.  All  he  ventured 
to  do  was  to  apply  himfelf  to  the  equity 
of  parliament,  by  infinuatlng  that  the 
provifions  \of  the  bill  were  contrary  to  the  v 
privileges  of  the  colony.  Not) was  he 
wanting  In  his  endeavours  toconclli  te  the 
favo'Jir  of  the  houfe,  by  allcdging,  “ the 
“ punctual  and  ready  obedience  the  co- 
“ lony  had  £hewn  to  the  pleafqre  of  the 
“ Crown,  and  of  the  houfe^,^\/  This  was 
in  the  year  1751. 

It  was  in  the  fame  year,  and  in  refe- 
rence to  the  fame  adt,  that  Mr.  Bollan, 

* A.  D.  1751.  See  Commons  Journals,  voi. 
xxvi.  p.  159. 
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agent  for  Maffachufet’s  Bay,  prefented  a 
petition  to  ^he  ‘Houfe.  In  this  petition 
indeed  Mr.  Bollan  ventures  to  give  a 
gentk  intimation  of  a certain  fomething, 
a certain  natural  and  lawful  right,  deriv- 
ed, we  are  to  conclude,  from  a certain  law 
of  nature,  which  is  to  be  a controul  on 
Parliament  in  the  exercife  of  the  ads  of 
autjhority  he  complains  of.  He  appre- 
hends, “ that  the  province  has  a natural 
“ and  lawful  right  to  make  ufe  of  its  ere- 
“ dit  for  its  defence  and  prefervation 

Though  the  language  here  holden  by 
Mr.  Bc’an  is  in  a ftrain  rather  more  lofty 
than  the  commons  had  been  ufed  to,  yet 
as  he  fpoke  for  his  own  province  only ; 
as  no  leagues,  no  aflbeiations,  no  congrefs 
was  formed;  as  no  threats  were  thrown 
out,  the  h/le  was  overlooked. 

Many  more  inftances  might  have  been 
mentionedjtofliewthat  the  obftacles  thrown 
in  the  way  of  the  operation  of  the  trade 

* Commons  Journals,  p.  206,  207. 
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laws  in  particular,  and  in  fhort  that  the 
fymptoms  of  difaffedion  to  the  fupremacy 
of  the  mother-country  in  general,  were  not 
unconneded  ads  of  private  individuals, 
but  were  ads  of  the  people  at  large ; that 
inftead  of  being  puniflied  as  often  as  found 
out,  they  were  in  many  inftances  proted- 
ed  by  their  courts  of  judlce,  and  fandihed 
by  their  legiflature.  M?ny  more  inftances 
to  this  purpofe  ’'light,  i fay,  have  been 
mentioned ; but  as  they  are  already  men- 
tioned by  Dr.  Tucker*,  I may  content 
myfelf  with  referring  to  his  book.  What 
I have  here  confined  myfelf  tC)  are  fuch 
as  feem  to  have  efcaped  the  notice  of  that 
gentleman. 

The  other  point  to  be  enquired  into,  isr 
the  deference  paid  by  the  colonies  to  the 
requifitions  of  the  crown.  Thefe  requi- 
fitions  have  for  their  objed  the  contribu- 
tions demanded  of  the  colonies,  either  for 
extraordinary  fervices  in  time  of  war,  op 

* See  the  beginning  of  his  Fourth  Trait, 
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for  the  ordinary  fupport  of  their  'Own  ci- 
vil government  in‘tiine  of  peace. 

On  this  head  we  find  it  with  great  ve- 
hemenre  alTerted,  that  till  the  fatal  period 
of  1764,  the  colonies  were  ever  ready  to 
contribute  as  far  as  their  abilities  would 
permit. 

Onthefirfl:  point,  that  of  contributions 
for  extraordinary  fervices,  we  are  referred 
to  the  moft  refpedable  authorities,  to  mef- 
fages  fent  by  their  late  and  prefent  ma-s- 
jefties,  and  to  refolutions  taken  in  confe-i- 
quence  of  thofe  melTages  by  ♦'he  Britifii; 
Houfe  of  Commons. 

In  thefe  meflages  the  King  fets  forth 
the  zeal  of  his  fubjeQs  in  America;  '^and 
recommends  it  to  the  houfe  to  recOm- 
penfe  that  ^eal.  In  compliance  with  this 
recommend^'on  large  fums  were  a£luaK 
ly  granted  by  the  houfe. 

Much  ftrefs  is  laid  on  this  teftimOny; 
nor  will  I lelT^n  it  by  remarking  that  iti 
thefe  rare  ad:s  of  chearful  contribution^ 
the  zeal  exerted  by  the  colonics  had  for 

its 
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its  immediate  object,  their  dwn  immecllate 
benefit,  and  advantage  Yet  thus  much 
I may  be  allowed  to  fay : — that  ore  or 
two  inftances'  do  not  prove  ari  iAbitual 
difpofition  to  contribute  to  the  public  bur- 
thens. J may  be  aUowed  to  fay,  that  the 
proof  given  of  thefe  one  or  two  Inftances, 
concludes  rather  ftrohger  in  favour  of  par- 
liament than  in  faVoui*  of  the  cblonles. 
it  proves,  if  you  will,  that  the  colonies 
did  for  once  exert  themfcives : it  proves 
that  they /aid  they  had  exerted  themfelves 
beyond  their  ftrength  : but  furely  it  proves 
too  that  the  parliament  was  ready  to  af-’ 
iift  them — it  proves,  not  that  the  parlia- 
ment /aid  that  it  affifted  them,  but  it- 
proves  that  it  adually  did  ajjiji  them  li- 

* For  the  proofs  of  this,  and  a fu\  refutation  of 
the  difingenuous  aflertions  of  Dr.  Frariklyn  and 
Mr.  Dickenfon — “ That  the  Colonies  had  no 
**  particular  concern  or  intereft  in  the  iaft  war” 
— “ Nay  that  the  acquifitions  made  by  it  were  a 
<*  hurt  to  the  colonies, ”~fee  A6is  of  their  own 
AiTemblies  cited  in  the  Controver/y  reviewed,  from 
p. 107  to  p.  137. 
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berally.  Whether  they  had  exerted  them- 
felves  beyond  theil  ftrength,  Hands  on  re- 
cord as  a matter  of  opinion.  That  they 
were  rc  :ompenfed  Hands  upon  record  as  a 
matter  of  fad;. 

As  to  the  fecond  point,  that  of  contri- 
butions for  the  ordinary  fupport  of  their 
own  civil  government  in  time  of  peace, 
inHead  of  proofs  we  have  only  aflertions. 
If  aflertions  are  to  weigh,  thofe  of  Mr. 
Pownal  will  furely  be  allowed  their  weight. 
Let  us  then  hear  what  he  fays  on  the  mat- 
ter ; to  his  teHimony  no  fobe,r*American 
can  object. 

He  tells  us,  that  the  order  of  the  crown 
to  require  a permanent  fupport  for  the  go- 
vernor, “ is  generally,  if  not  univerfally, 
“ rejeded^  by  the,  colonial  legiflatures 
He  tells  u^  that  the  fupport  of  the  go- 
“ vernors,  judges,  and  officers  of  the 
crown,  is  with-held  or  reduced,  when- 
“ ever  the  aflemblies  Juppoje  they  have 

* See  Adminiftration  of  the  Colonies,  vol,  i. 
p.  8o,  8 1-. 
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“ reafon  to  difapprove  the  nomination^ 
“ the  perfons,  cir  the  cond«dt  of  thefe  offi-^ 
“ cers.” — Is  this  the  liberal  fuppoft  'jf  theit’  ’ 
civil  government  we  hear  fo  much  of?  To 
fupport  a government  is  to  preferve  it  in 
a ftate  of  ftrength  and  activity  : what 
ftrengthj  what  activity  can  there  be  in 
that  government  v/here  the  executive  and 
judicial  powers  are  fo  crampt  and  fettered, 
and  depend  for  a fcanty  fubfiftence  on  the 
arbitrary  and  annual  grants  of  a popular 
affembly  ? 

Mr.  Pownal,  in  the  words  we  have 
cited,  was  fpeaking  of  the  g-eneral  and 
ordinary  mode  of  providing  for  the  fup- 
port of  the  civil  government  in  the  colo- 
nies, He  thought  it  not  necelTary  it  fhould 
feem,  to  cite  particular  pror  Is  of  an  affer-*- 
tion  confirmed  by  daily  experience.  But 
we  know  of  one  remarkable  inflance  which 
Ihould  not  be  paffed  over.  Single  adls  of 
extraordinary  exertion  have,  we  have  feen, 
been  cited  as  triumphant  proofs  In  favour  of 
R 2 the 
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the  colonies.  It  will  not  then  be  too  much 
to  prefume,  that  firigle  a6s  of  obflinate 
refufah  may  militate  with  fome  little  force 
againft  th'^m. 

In  the  year  lyjo,  the  aflembly  of  New 
York  refufed,  on  fome  pretext  or  other,  to 
make  the  ufual  grants  for  the  fupport  of 
government.  This  was  in  a time  of  war^ 
of  the  moft  expenfive  war  that  England 
till  then  had  ever  waged.  At  that  time  the 
councils  of  this  nation  were  guided  by  a 
whig  miniftry.  What  did  the  miniftry  do 
*on  this  refufal  ? They  ordered  a bill  to  be 
drawn  up  ^or  raifmg  the  fame  taxes,  and 
appropriating  them  to  the  fame  purpofes 
by  authority  of  parliament,  as  it  appeared 
to  them  ought  to  have  been  raifed  and  ap- 
propriated by  the  alfembly  of  New  York. 
The  title  of  v^^e  bill  was  “ An  a<St  for 
**  granting  a revenue  to  her  majefty,  to 
arife  within  the  province  of  New  York, 
“ in  America,  for  the  fupport  of  that  go- 
vernment.”  In  the  preamble  of  the  bill 
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it  is  faid  the  Commons  “ give  and  grant 
“ unto  her  majefty  the  rates,  duties,  ex- 
“ cifes,  impofitions,’*  &c.  therein , after 
mentioned  _ » 

’ This  bill  (which  would  have  been 
brought  in  had  the  whig  miniflry  conti- 
nued) was  deferred  to  another  year  by  the 
tory  miniftry,  who  fucceeded  at  that  criti- 
cal moment.  It  was  deferred,  as  it  feems, 
on  the  liberal  promifes'  which  the  colonies 
made  of  promoting  the  expedition  then' 
fitting  out  againft  Canada,  An  expedition 
which  failed,  as  the  author  of  The  Cen- 
tro verfy  reviewed,  informs  us',  on  the 
authority  of  Swift,  “ partly  by  the  acci- 
dents  of  a ftorm,  and  partly  by  the Jiub^ 
bornnefs  and  treachery  of  fo me  in  that 
colony i for  whofe  relief  and  rf  whofe  in^ 

* See  3 copy  of  this  bill  (which  was  figned  and 
approved  by  Sir  Edward  Nori^hey,  and  Sir  Ro- 
bert Raymond)  in  The  C introverfy  reviewed, 
p.  185,  / 
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treaty  it  was  in  fome  rneafure  de-* 

“ figned.”  • c- 

But  though  the  bill  was  deferred,  there 
- c-  . • • 

appears  (httle  realbn  to  doubt,  but  that  it 
would  have  been  brought  in,  if  the  colony, 
grown  wifer,  had  not  renewed  the  grant.  - 
Yet  this  very  colony  can  now  tell  us, 
that  it  has  always  been  the  fenfe  of  the 
government  at  home,  that  fuch  grants 
“ cannot  be  conftitutionally  made This 
certainly  was  not  at  that  time  the. fenfe  of 
government. 

Yet  their  agent  can  tell  us,  ‘‘  that  a par^ 
liamentTy  revenue  was  never  once  in 
“ contemplation,  till  the  unfortunate  pe-. » 
riod  of  1 764'!', 

Had  I the  powers  of  his  eloquence,  or 
the  privilege  of  his  fame,  I might — but  I 
would  not, \ -lire  his  own  harfh  phrafe.— 
I might — but  I would  not — fay,  Thus 

have  I difpofed  of  this  falfehood and 

^ See  refolutions  the  Affembly  of  New-York, 
in  the  year  1765. 

rj-  Spe  his  3pee?h,  f 39, 
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when  I come  to  the  unfortunate  period  of 
1764,  then  too  I might  add — but  falfe- 
“ hood  has  a perennial  fpring 

Let  us  now  turn  to  this  unfortupate  pe- 
riod. 

* See  his  Speech,  p.  55, 


) 


R4 


SECT. 


j5^8  • Acts  'Relating  H. 

C 


SECT.  XI. 

< 

Ojf  th:  conduB  of  parliament  with  reference 
io  th''e  colomts  from  the  beginning  of  the 
prefent  reign  to  the  commencement  of  the. 
laf  parliament. 


**  ^ ^ grand  manoeuvre  in  the  bu- 

**  A iinefs  of  new  regulating  the  co- 
‘‘  lonies  (we  are  told)  was  the  i 5th  aft 
of  the  fourth  of  George  III.  which 
“ opened  a new  principle ; and  here  (it  is 
‘‘  added)  properly  began  the  fecond  period 
of  the  ^nolicy  of  this  country  with  re^ 
“ gard  to  the  colonies,  by  which  the 
fcheme  of  a regular  parliamentary  re- 
“ venue,  was  adopted  in  theory,  and  fet- 
“ tied  in  pradice 


There  is^  t think,  a capital  miftake  in 
this , reprefentation.  Hurried  on  by  the 
impetuofity  of  his  genius,  this  writer  did 
not  flop  to  mark\  ut  the  feveral  periods  of 


See  Burke’s  Sp\  ’x:h,  p,  50. 
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4iftrn(9:  fyftems  of  policy,  which  had  pr&-» 
ceded,  and  which,  by  ?>  natural  progref- 
fion,  led  to  and  prepared  the  way  for  the 
fyftem  eftablilhed  by  the  a6t  he  c<ytfures.- 
The  objedf  with  him  being  to  reprefent  this 
ad;  as  a fyftetn  of  as  much  innovation  as 
poffihle  ; the  nuniber  pf  periods  he  makes 
is  but  two.  To  ine  it  feems,  that  with  full  as 
nauch  reafon  four  diftinguifliable  period^ 
may  be  marked  out,  at  each  of  which  the 
policy,  on  this  behalf  purfued,  received'  2 
ponliderable  degree  of  alteration. 

The  firft  period  I would  diftinguifh  be-  ■ 
gins  at  the  foundation  of  the  )Colonies, 
and  ends  at  the  Commonwealth  parlia-? 
ment.  The  foie  objed  of  the  fyftem  a- 
dopted  and  adhered  to  during  this  whole 
period,  feems  to  have  been  to  fecure  to  the 
colonies  the  monopoly  of  to’  acco,  and  tQ 
prevent  them  from  gaining  that  oT  the 
fifliery. 

The  fecond  period  began  in  the  time  of 
the  long  parliament ; jut  was  more  fully 
developed  after  the  Rf  ^toratipn.  The  foie 
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objcd:  of  the  policy,  during  this  period, 
was  to  oblige  the  colonies  to  buy  from 
Great  Britain  only,  all  the  manufadures 
and  £yropean  goods  in  general  which  flie 
could  fupply  them  with  ; and  to  fell  all 
the  produds  they  could  fell  to  the  Britifh 
dominions.  . • 

, ^ On  the  other  hand,  during  this  fecond 
period,  by  way  of  compenfation  for  thefe 
r,eflraints,  the  monopoly  given  to  the  co- 
lonies, at  firft  in  the  fingle  article  of  to- 
bacco, was  extended,  or  at  leaft  advan- 
tages nearly  equal  to  a monopoly  were 
granted, (i.n  a multitude  of  other  articles  ; 
among  which  we  find  thofe  of  rice,  hemp, 
raw  filk,  pitch,  tar,  turpentine,  indigo, 
and  naval  ftores. 

The  third  period  began  in  the  fixth  of 
George  the  Second,  during  which,  in  par- 
ticular inftaiU'es,  taxation  was  fubftituted 
in  the  room  ofV  monopoly. 

This  period  u en,  which  began  in  the 
reign  of  George  LI.  and  which  the  orator 
has  chofen  to  e the  fecond  period, 
, \ might, 
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might,  with  rather  more  propriety  it. 
fhould  feem,  be  ftyled  the  fourth  ; and  the 
change  of  fyftem  then  adopted,  if  indeed 
it  muft  be  called  a change,  feems  to  hAve 
been  juft  as  gradual  as  any  of  the  former. 

At  the  beginning  of  what  I would  wifli 
to  call  the  fecond  period,  the  legiflature 
faw  that  the  trade  of  the  colonies  was' 
grown  an  objed  of  importance ; that  it 
was  of  the  utmoft  confequence  fo  to  regu-' 
late  that  trade  that  the  profits  thereof  might 
finally  center  in  Great  Britain,  and  be  ap- 
plied to  the  benefit  of  the  whole  empire  *. 
Without  aflcing  the  confent  of  the  colonies, 
they  therefore  eftabliflied  the  fyftem  of 
monopoly. 

At  the  beginning  of  the  third  period, 
the  legiflature  faw,  that  the  colonies  had 
increafed  and  flouriflied  unde  the  fyftem 
of  monopoly ; that  the  mein  >poly  in  fome 
inftances  could  not  be  en'ire,  becaufe  we 
had  not  markets  to  take  off  all  their  com- 

* See  Bernard’s  fif'  1 letter. 
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inotlities,  nor  funds  to  fupply  all  their 
wants;  and ^ that  the  colonies  were  now 
in  a fituation  to  contribute  by  a revenue 
for  the  liberty  of  relaxing  the  monopoly  in 
thefe  inftances.  In  thefe  iniiances,  there- 
fore, without  afking  the  confent  of  the 
colonies,  the  legiflature  fubftituted  tax- 
ation, manifeft  diredt  taxation,  in  place  of 
^ monopoly. 

At  the  beginning  of  the  fourth  period, 
the  legiflature  faw  that  the  colonies  ftill 
incfeafed  and  flouriflied,  that  they  were  in 
a fituation  to  contribute  rpore  large- 
ly to  the  fliare  of  the  public  burthens, 
greatly  increafed  on  their  account.  The 
legiflature  therefore  went  on,  by  a natural 
and  regular  gradation,  to  aflefs  the  portion 
of  the  public  burthens,  which  they  now 
fhauld  bearX  In  this  change  it  is  true,  the 
legiflature  didXnot  a{k  the  confent  of  the 
colonies.  As  fk*  was  it  from  afldng  their 
confent  in  the  pra  eding  changes. 

I am  fpeaking  ol  a change,  but  the  great 
change  was  not  m\  he  policy  of  the  mo-^ 

ther-^ 
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ther-coimtry,  but  in  the  ftrength  and  fili- 
ation of  the  colonies ; they  were  efFedual- 
ly  and  finally  delivered  from  their  ene- 
mies ; the  fword,'  that  from  the  firfi^houf 
of  their  birth  had  hung  over  their  heads, 
was  broken  ; they  now  made  a vow  of  in- 
dependence, the  moment  that  maintaining 
it  feemed  pradicable,  and  that  dependence 
was  no  longer  neceflary. 

The  technical  terms  of  give  and  grant 
had  been  ufed  before,  in  the  adl  of 
George  the  fecond.  The  fame  terms  are 
ufed  in  this  but  there  is  this  difference* 
—In  that  a£t  the  title  was  foreign,  )in  this 
correfpondent,  to  the  purview.  This  fure- 
ly  can  be  no  objedion  to  the  latter.  It 
declares  it  expedient,  that  “ new  provi- 
fiohs  and  regulations  fliould  be  efta- 
“ blifhed  for  improving  the  r .venue  of 
“ the  kingdom,  and  fecuring  the  naviga- 
tion  and  commerce  betwe'  n Great  Bri- 
“ tain  and  America.”  It  ifligns  the  rea- 
fon  why  new  regulations  Were  expedient ; 
becaufe  “ the  dominion?  /in  America  had 
* 4 Geo.  HI.  c.  15.  / 
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“"4)een  fo  happily  enlarged:’’ — this  furely 
IS  no  objedion  to  the  ad.  It  declares  it  to 
b&  juft  and  neceftary  ‘‘  that  a revenue 
ftiould  be  raifed  in  America:’’  it  afligns 
the  grounds  of*  this  pofition,  and  the  ufe 
to  be  made  of  the  revenue  fo  raifed  ; name- 
ly, “ defraying  the  expences  of  defend- 
“ ing,  proteding,  and  fecuring  the  domi- 
“ nions  fo  acquired  and  enlarged.” — Is 
this  any  objedion  to  the  ad  ? It  declares, 
that  the  commons  were  defirous  in  the 
‘‘  then  feffions  of  parliament  to.  make  fame 
“ provifion  towards  raifmg  ^'his  revenue.” 
— I Ihould  have  thought  even  ////f  no  great 
objedion  to  the  ad.  We  are  told,  how- 
ever, that  “ from  thefe  laft  words  it  ap- 
“ peared  to  the  colonies,  that  this  ad  was 
“ but  Z'ybeginnwg  of  forrows that  every 
“ feflion  ^K  is  to  produce  fomething  of  the 
“ fame  kinck-  that  we  were  to  go  on  from 
“ day  to  day\  a charging  them  with  fuch 
“ duties  as  we\  aleafed  for  fuch  a military 
force  as  we  ft  auld  think  proper^.” 

* Mr.  Burlcl  s Speech,  p.  51. 
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Thus  appeared  it  to  this  orator  ; to 
me,  to  any  one,  who  deigned  to  read  the 
ftatute-book,  and  who  chofe  to  fpea]|  of 
it,  it  muft  appear  at  the  utmoft  bu'ia  con-" 
tinuation  of  forrows. 

All.thefe  dreadful  phantoms,  however, 
appeared  to  the  colonifts  : — all  were  con- 
jured up  by  thefe  feemingly  innocent,  but 
magic  words  : — “ fome  provifioii  — 
“ prefent  feflion” — Alas!  who  can  an- 
fwer  for  the  wildnefs  of  an  American  ima- 
gination. 

There  w^s  a time  when  every  laundrefs, 
every  poor  negroe  wench  in  NeW  Eng- 
land ftarted  up  an  enchantrefs  ; formid- 
able as  the  evoker  of  Samuel  at  Endor  ; 
when  old  men  outdid  the  wonders  of  the 
magicians  of  Pharoah  ; and  dsemons 
ftalked  about  at  noon  day.-  -The  parox- 
yfms  of  religious  madnefs  are  now  over ; 
a political  phrenzy  has  fu  .ceeded.  Inftead 
of  witches  and  daemons,  (their  imagination 
is  now  terrified  with  tJ  p grim  fpectres  of 
/ haves. 
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fia\es,  “ fhaking  their  uncombed  locks^ 
and  ftamping  theil  wooden  flioes  ** 

In  this,  as  in  the  former  cafe,  the 
phrenzy,  “ like  fome  epidemical  difeafe^ 
“ has  run  through  the  whole  country  — 
hoWj  as  well  as  then,  ‘‘  the  magiftrates 
“ and  minifters,  whofe  prudence  ought  to 
**  have  been  employed  in  healing  this  di-^ 
“ ftemper,  and  afluaging  its  fury,  throw 
in  new  combuftible  matter  f.’* 

The  truth,  however  is,  that  the 
commencement  of  the  fears  and  alarms 
which  the  Americans  are  now  to 

have  felt  upon  the  paffing  of  this  ad  was 
fubfequent  J ; for  though  they  remon- 

ftrated, 

^ See  Farmer’s  Letters,  p.  24. 
f See  Account  of  European  Settlements  in  A- 
merica,  partV'.  c.  4.  HUtchinfon’s  Hiftory  of 
Maflachufet’s  vol.  ii<  p.  1 5,  & fecj. 

I This  a<a  paffey  in  Aprils  1 764,  the  ftamp  aft  iri 
March  1 765.  It  is  o ly  from  the  timfe  of  the  Ameri- 
cans receiving  accou\  t of  the  pafling  of  the  ftamp' 
a6t,  that  a ftrenuou^  \rherican  dates  “ the  great 
“ murmurings  and  du  ontents  that  arofe  among 
\ them/^ 
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ftrated,  and  with  reafon,  againft  fome  of 
the  provifions  of  this  ad,  .they  at  that 
time  did  not  I'o  much  as  argue  againft»the 
principle  *.  They  conceived,  and  ^ndea-^ 
voLired  to  fhew,  that  the  power  of  par- 
liament had  been  impoliticly  exercifed ; 
but  they  did  not  yet  go  fo  far  as  to  fay, 
that  the  power  itfelf  was  unconllitu- 
tional. 

I do  not  mean  to  defend  all  the  provl- 
vifions  of  this  ad.— I am  ready  to  allow, 
on  the  authority  of  governor  Bernard, 
that  the  duty  it  impofed  on  foreign  mo- 
laffes  was  higher  than  it  ought  to  have 
beenf-  I am  difpofed  to  allow,  on  the 
fame*  authority,  that  a diftindion  ought 

them.  See  Proceedings  of  the  Colonies  in  confe— 
quence  of  the  Stamp  A(3:,  prefixed  to  the  Char- 
ters, 

* They  touched  it,  Mr.  Sur  .e  acknowledges. 
Very  tenderly,  Speech,  p.  52. 

t The  za  impofed  three  ence  per  gallon  on 
foreign  molaffes,  governor  7 ernard  thinks  three 
half-pence  or  twopence  at  r Aft  fhould  be  impofed. 
See  the  Governor’s  fifth  let  kt, 
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to  have  been  eftablifhed,  if  indeed  it  be 

praSlicahle^  between  [the  different  forts  of 

luirber;  that  if  policy  and  a regard  to 

our  rlaval  eflablifhment  made  it  neceffary 

to  reftrain  the  exportation  of  that  fort 

which  is  ufed  in  fhip-building  to  our  own 

dominions,  we  fhould  have  allowed  them 

/ 

.to  export  the  other  fort  to  foreigners,  fuch 
as  haves,  or  what  was  ht  only  for  houfe- 
building*.  I believe,  on  the  fame  autho- 
rity, that  proper  regulations  were  not 
made  for  fixing  the  place  where  the  courts 
-of  admiralty  were  to  be  hoMen that  the 
mode  of  paying  the  judges  of  the  admi- 
ralty was  exceedingly  wrong  f : and  tend- 
ed to  warp  their  judgment  alraoft  dgainft 
the  force  of  evidence.  I believe  on  the 

» This\  ,^ftraint  is  in  part  taken  off'  by  5 Ge^. 
HI.  c.  45»  \ 

f They  are\  laid  by  a poundage  out  of  the 
condemnation  mV  ney.  Thefe  two  laft  named 
arrange'ments  mak\  no  part  of  the  aiSl  in  q.uef- 
tion:  but  that  a6i\  which  began  this  new  fyffera, 
ought  to  have  corra  led  fuch  capital  defeifts. 


fame 
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fame  authority^  that  the  order  to  fend  all 
the  money  arifing  from  thefe  duties  to  his 
Majefty’s  Exchequer  in  England^  was  a jirery 
imprudent  one;  that  the  charges  of  double 
remittance^  and  the  flopping  of  the  cir- 
culation of  fuch  a fum  for  fo  long  a time 
in  America,  was  an  addition  of  near  one- 
fourth  to  the  burthen  to  be  borne  by  the 
Colonifts,  and  that  without  anfwering  any 
t>ne  good  purpofe. 

I alii  ready  to  allow  that  thefe  capital 
miflatkes  at  the  very  firfl  ontfet  in  this 
iiew  period,  did  not  only  juftify  the  co- 
ionifts  in  the  petition  they  prelented  to 
the  Hdufe  of  Commons  on  this  occafionj 
but  would  have  entitled  them  to  be  heard 
with  attention  and  favour,  had  they  pro- 
pofed  to  faife  by  their  own  aflemblies  a 
permanent  revenue,  always  ' j bear  a cer- 
tain adequate  proportion  fith  what  the 
fubjeifls  in  Great  Britain  nould  pay.  Or 
had  they  humbly  petit' jned  to  have  the 
liberty  of  fending  to  :he  Britifli  Parlia-i 
ment  a certain  num’^er  of  knights  and 
S 2 ^ burgefles 
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burgeffes  to  reprefent  the  condition  of  the 
colonies  * 

That  the  miniftry  were  difpofed  to  iift- 
cn  to  ijither  of  thefe  propofitions  is  clear 
from  the  mofl  indifputable  authority. — 
That  the  colonies  were  averfe  to  both,  is 
clear  from  the  fame  authority. 

In  a letter  from  Mr.  Grenville  to  Mr. 
Pownal  +,  he  expreffes  himfelf  in  the  fol- 
lowing ilrong  and  pointed  terms  : 

* As  the  great  objedl  here  to  be  confidered  in 
the  condudl  of  parliament  toward  the  colonies 
fince  the  acceffion  of  his  prefent  fTiajefty,  is  the 
fteps  parliament  has  taken  to  afiert  its  right  of  in- 
ternal taxation  in  the  colonies,  I pafs  over  the 
adis  made  for  encouraging  the  communication  and 
trade  with  the  mother-country,  fuch  as  4 Geo.  III. 
e.  26.  granting  a bounty  on  hemp  and  flax.  4 Geo. 
III.  c.  27.  granUng  a liberty  of  exporting  rice 
from  Soutli^  Carolina  and  Georgia,  to  any  part 
of  America  V.  uthward  of  thofe  colonies*  and  to 
any  part  of  Eik  ope  to  the  fouthward  of  Cape  Fi- 
nifterre.  4 Ge^  III.  c.  29.  for  the  encourage- 
ment of  the  whVe  fifiiery.  5.  Geo,  III,  c.  45. 
for  encouraging  tha  trade  of  the  colonies,  &c.  &c. 

t See  Appendix!  ':o  the  Adminiftration  of  the 
Colonies,  No,  I,  \ 
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“ As  to  the  great  queftion  of  our  par- 
“ liament^s  granting  to  Anie’-ica  a com- 
“ petent  number  of  reprefentatives  tb  ft 
“ in  our  Houfe  of  Commons,  you  are  no 
“ ftranger  to  the  d^larations  I 7’epeatedly 
“ made  in  the  Houfe,  at  the  time  when 
“ the  repeal  of  the  Stamp  Adt  was  agitat- 
ed  ; — that  if  fuch  an  application  fhould 
“ be  properly  made  by  the  colonies  to 
parliament,  in  the  fame  manner  as  thofe 
“ which  were  made  from  Chcfter  and 
Durham,  and  probably  from  Wales,  it 
“ would  in-’my  opinion  be  intitl’jd  to  the 
“ molt  ferious  and  favourabk  confidera- 
“ tion.  But  i am  much  afraid  that  nei- 
“ ther  the  people  of  Great  Britain  nor 
**  thofe  of  America  are  fufficiently  ap^ 
“ prlfed  of  the  danger  w'hic^-  ' threatens 
“ both  from  the  prefent  fta  e of  things, 
“ to  adopt  a meafure  to  ' »rhich  both  the 
*•''  one  and  the  other  feem  i /idifpofed.  Some 
of  the  colonies^  in  tb  hr  addrefs  to  the 
“ crown  againft  fome  Ate  adls  of  parlia 
“ ment  have,  if  I mifta  re  not,  exprejly  dif- 
S I “ daineci 
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dained\K\  and  I do  not  think  h has  been 
kindly  received  in  Great  Britain 
This  was  a faft  which  could  not  have 
efcaped  the  knowledge  of  a celebrated 
orator.  Yet  in  his  account  of  Mr,  Gren- 
ville’s adminiftration  he  did  not  find  it  con- 


venient to  remember  it,  To  fpeak  the 
•whole  truth  may  fometimes  hurt  a caufe. 

But  it  was  eafier  for  a minifter  to  in- 
fure  fuGcefs  to  the  other  propofal,  “ That 
“ the  Colonies  fhould  be  allowed  to  tax 


themfelves  on  requifition.” — ^This  there- 
fore Mr.  Grenville  not  only  prbpofed,  but 
warmly  recommended  to  the  colonies. 

The  defign  of  laying  on  a Stamp  Duty 
was  announced  in  parliament  fo  early  as 
the  month  of  March  1764.  The  Houfe 
came  to  a rV  Solution  on  the  propriety  an4 
pojjible  expeck  'ncy  of  fuch  a tax.  But  the 


* The  reader  Yill  attend  .to  the  difference 
marked  by  Mr.  Gren\  ille  as  to  the  manner  in  which 
this  notion  was  receji  ^d  in  Great  Britain  and  the 
polonies.  By  her  ha  thinks  it  was  not  kindly  re- 
ceived} by  thetn  it  was  ".xprcfsly  dtjlained. 

) paffing 
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palling  this  refolution  into  an  adl  was  de-  ‘ 
ferred  with  the  exprefs  purpofe^  of  allowing 
the  colonies  time  to  propofe  any  other 
mode  of  taxation  equally  produdive,  The 
agents  of  the  colonies  conferred  with 
Mr.  Grenville  feparately  on  this  fubjed. 
They  conferred  with  him  on  it  in  a body. 
He  told  them,  what  one  of  them  at  leaft 
declares  he  had  heard  Mr.  Grenville  fay 
in  the  Houfe, — “ That  the  war  had  found 
“ us  fevenfyt  and  left  us  more  than  a 
“ hundred  and  forty  millions  in  debt 
“ that  the  American  civil  and  military 
■“  eftablilhment  after  the  peace  oJ  Aix  la 
Chapelle  was  only  feventy  thoufand 
“ pounds  a year,  but  was  now  increafed 
“ to  three  hundred  and  fifty  thoufand,^ 

“ That  this  was  a great  additional  ex- 
pence  incurred  on  the  Ar  krican  ac?- 
“ count. — That  he  did  not  e .ped  the  co- 
lonies  to  raife  the  whole',  but  fome  part 
“ of  it  he  thought  the’  ■ ought  to  raife. 
That  he  judged  this  method  of  raifmg 
the  money  the  ealie  i and  moft  equin- 
Se  “ ablej 
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“ able: — that  it  was  a tax  which  would 
fall  only  on  property,  would  be  colledt-' 
efi  by  the  feweft  officers,  and  would  be 
“ equs’ly  fpread  over  North  America  and 
“ the  Weft  Indies,  fo  that  all  would  bear 
“ their  fhare  of  the  public  burthen.  That 
“ he  was  not  however  Jet  upon  this  tax ; 

“ if  the  Americans  difliked  it,  and  pre- 
“ ferred  any  other  method  of  railing  the 
“ money  themfelvesy  he  ftiould  be  content.” 

He  direded  the  agents  “ to  write  to  their 
“ feveral  colonies,  and  if  they  chofe  any  ^ 
other  mode  he  fhould  be  fatisfied,  pro- 
vided  che  money  was  raifed.”  Nay  he 
even  w’-ent  fo  far  as  “ warmly  to  recom- 
“ mend  to  them  the  making  grams  by 
“ their  ow7i  ajjemblies^  as  the  moft  expe^ 

“ dient  for  themfelves  on  feveral  ac- 
“ counts.’k 

\ 

The  coloi^es  were  accordingly  written 
to. — -But-  the  Y»ropofal  w^as  by  moft  of 
them  rejeded  wVh  fcorn  — The  offer  they 
faid  amounted  to  no  more  than  this — 

“ That  If  the  coin  aies  will  not  tax  them- 
\ ‘‘  felves 
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felves  as  they  may  be  direfted,  parlia- 
“ meiit  will  do  it  for  them.’’ — The  very 
propofal,  which,  as  we  have  feen  before, 
the  v/hig  miniftrv  of  Queen  Ajine  not 
only  made,  but  effefiually  enforced. — 
The  colonies  direcfed  their  agents  to 
“ remonjirate  againft  thefe  meafures,  and 
**  to  prevent  the  impofition  of  any  farther 
“ duties  or  taxes  in  the  colonies.”  Even 
yet  however  they  did  not  diredly  ’call  in 
queftion  the  power  of  parliament  to  tax 
them. 

Thefe  fads  are  advanced  on  the  autho-  > 
> 

rity  of  three  of  the  then  ageAts  of  the 
Colonies 

Yet 

* Mr.  Mauduit,  Mr.  Montague,  and  the  then 
agent  for  Georgia,  I think  it  was  Mr.  Knox.— 
See  a letter  figned  by  Mr.  Maudu'*,  in  the  Gazeteer 
of  February  22,  1775.  See  alfo  Review  of  the 
Controverfy  between  Great  ^ ritain  and  her  Colo- 
nies, p.  198.  This  pamfhlet  was  publifhed  in 
the  year  1769.  And  Mr.  Burke’s  fpeech  was 
made  in  1774.  Dr.  Frr.'jklyn,  in  his  examina- 
tion before  the  Houfe  of ybommons  when  the  repeal 
of  the  ftamp  a6i  was  in  Contemplation,  faid,  that 
/ “ he 


266  Acts  relating  Part  IJ. 

C 

Yet  it  has  been  boldly  afferted  in  the 
boufe  “That  this, fad:  was  neither  true 
“ nor  pqjjible  “ that  Mr.  Grenville 
“ never  could  have  propofed  that  the  Co- 
lonies  fhould  tax  themfelves  on  requi- 
fition  “ that  the  colony-agents 

“ had  no  general  powers  to  confent  to 
“ fuch  a propofal;”  “ that  they  had  no 


“ he  had  it  in  inftruStion  from  the  afiembly  of  the 
“ colony  ne  lived  in,  to  alTure  the  miniftry,  that 
as  they  always  had  done^  fo  they  flioyjd  always 
“ think  it  their  duty  to  grant  fuch  aids  to  the 
“ crown  as  were  fuitable  to  their  circumjiances  and 
*“  abilities^  whenever  cailed  upon  for  the  purpofe 
“ in  the  ufui,i  conftitutional  manner.”  And  that 
he  had  communicated  that  “ inftrudion  to  the 
“ minifter  before  the  flamp  a6t  was  brought  in.” 
So  then  there  is  another  authority  to  prove  that 
the  colonies  were  apprifed  of  the  defign  of  the  mi- 
piftry  to  obtain  a larger  revenue  from  America; 
that  fome  propol^l  had  been  made  them  about  raif- 
ing  that  revenue  their  own  alTemblies.  And 
that  thofe  who  cah  d themfelves  well  offered  co- 
ionies  paft  no  vote,  no  refolution  about  it,  offered 
po  fpecific  fum,  propofed  no  medium  of  fixing  the 
proportion  they  fhould  h’ar  of  the  public  burthen, 
hut  kept  only  to  general  \erms,  which  fecured  no- 
thing to  England,  obljgedV  themfelves  to  nothing. 

“ time 
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> 

“ time- to  confult  their  affemblles  for  par-p- 
“ ticular  powers  ^ 

It  is  clear,  however,  that  he  did  make 

• I 

the  propofal  j that  the  colonies  hr^  time 
to  be  confulted  : that  they  we7'e  confult- 
ed  : that  fome  of  them  abfolutely  rejeded 
the  propofal:  the  others  would  give  no 
precife  anfwer  to  it. 

I will  not  pay  a worfe  compliment  to  a 
member  of  the  Houfe  of  Commons  than 
he  paid  to  his  brother  members.  From, 
any  common  writer  thefe  mifreprefenta- 
tions  might  have  been  fuppofed  to  be 
“ circulated  abroad  with  a malignant  in^ 
tention ; but  I cannot  attribute  a malig- 
“ n'ant  intent io?i  to  him  who  faid  the  fame 
“ thing  in  the  houfe  f.’* 

Upon  this  refufal  of  the  colonies  the 
Stamp  Ad  was  pafled.  J 

While  it  was  depending,  petitions  were 
prefented  againft  it  by  four  of  the  colo- 
nies. Thefe  petitions,  for  the  firft  time, 

♦ See  Burke’s  Speech,  p,  53, 
t h>.  p.  53.  ^ 

I 
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called  diredly  in  queftion  the  power  of 
parliament  to  impofe  taxes  on  the  colo- 
nies. 

Nothing  is  more  common  than  to  rejed 
motions  * for  receiving  petitions  againft 
bills  j more  particularly  when  the  prin- 

* I opened  the  Journals,  and  in  a fingle  feilloj) 
in  the  reign  of  Willjam  III.  I find  no  lefs  than 
feven  motions  for  receiving  petitions  rejedted 
petitions  too  from  bodies,  many  of  them,  without 
difparagement  to  the  colonies,  as  refpectable  as  the 
colonies  of  Rhode  Ifland,  Connedticut,  Virginia, 
and  Carolina.  One  from  merchants  trading  to  ^ 
New  England,  New  York,  and  jPenfylvania, 
touching  thj  duties  on  whale-fins  from  the  faid 
colonies.  Com.  Journ.  vol.  xii.  p.  336.  One 
from  the  town  of  Altcar  in  Lancafiiire,  ib-  p.  146. 

One  relating  to  a bill  for  granting  certain  duties 
on  coal  and  culm,  ib.  240.'  Another  on  the  fame 
lubjedl,  ib.  p.  246.  Another  on  the  fame  fubje£l:, 
bv  people  who  fet  forth  that  they  had  advanced 

former  ac^,  ib.  p. 


Northumberland, 


relating  to  copper  \roney,fib.  p.  254.  Another 
from  merchants  trading  to  Scotland,  relating  to 
duties  laid  on  Scotch  linen,  ib.  p.  336.  There  is 
fcarce  a feffions  of  parliament  where  motions  for 
receiving  petitions  do  not  pafs  in  the  negative. 


/ 


cipie 
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ciple  of  the  bills  has  been  already  difcuff- 
ed : ftill  more  when  the  objedions  againft 
them  are  drawn  from  topics  which^  the 
houfe  will  not  allow  to  be  brciight  in 
queftion.  It  could  hardly  be  expected,  I 
fuppofe,  that  the  houfe  would  allow  the 
fupreme  authority  of  parliament,  or  the 
extent  of  their  power,  to  be  canvaffed  by 
counfel  at  their  bar.— Yet  what  cannot  a 
great  genius  effed  ? By  force  of  the  fingle 
word  fcornfulhi” ^ this  rejedion  of  peti- 
tions has  been  branded  as  inequitable  and 
unparliamentary 

This  ad,  it  is  true,  was  ft^llowed  by 
great  difturbances  in  America;  diidurb- 
anies  which  by  the  accounts  we  have  ©f 
them  feem  to  have  been  of  a nature  amply 
to  juftify  the  phrafes  made  ufe  of  in  the 
refolution  of  the  houfe  o'l  the  17th  of 
December  which  'dgmatifed  them 

by  the  title  of  “ outrageous  tumults  and 
*'  infurredions as  “ a reliflance  given 

f 

* Burke’s  Speech,  {>'.56. 
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“ by  open  and  rebellious  force:’*  difturb- 
ances  the  complexion  of  which  feems  not 
imjjroperly  fumihed  up  in  the  ftrong  ex- 
prelTiors  ufedby  general  Gage,  in  his  let- 
ter written  on  the  4th  of  November  of 
the  fame  year : “ that  all  from  the  high- 

eft  to  the  loweft  were  accefiary  to  this 
“ infurredion,”  in  the  threats  “ to  plun- 
“ der  and  murther  thofe  who  fliould  take 
“ the  ftamps 

Some  we  are  told  have  faid,  that  all 
“ the  difturbances  in  America  were  creat- 
**  edby  the  repeal  of  the  Stamp  Ad.”  But 
“ the  fahehood,  bafenefs,  and  abfurdity 
“ of  this  aflertionf”  has  raifed  fueh  a tu- 
mult of  indignation  in  the  breaft  of  the' 
great  orator,  'as  would  have  torn  a com- 
mon man  to  pieces. — With  fubmiflion 
however,  thv:  miftake  is  all  his  own.  No 
man  ever  me^t  “ to  attribute  a precedent 

, * The  reader  may  fee  an  ample  account  of  thefe 

difturbances  prefixed  to  the  Colledion  of  Charters,' 
■printed  for  Almon. 

f Mr.  Burke's  Speech,  p.  67, 
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“ difturbance  to  a fubfequent  meafurje 
no  man  ever  thought  that  the  difturbances 
previous  to  the  repeal  of  the  Stamp  Ad 
were  caufed  by  that  repeal.  But  many 
have  thought,  and  continue  to  think  that 
the  timid  repeal  of  that  adt  did  caufe  all 
the  difturbances  that  have  fucceeded.  And 
however  violent  were  the  diflurbances 
caufed  by  the  Stamp  Adt,  they  were  not 
of  a nature  to  be  lading ; they  might  eafily 
have  been  quelled. — And  had  they  been 
quelled,  the  difturbances  which  have  ftnce 
happened,  and  which  are  of  a much  more 
alarming  nature,  had  been  effediually  pre- 
vented —Inftead  of  which  the  appearance 
of  weaknefs  and  timidity  did,  as  it  was 
foretold  it  would,  bring  on  farther  infults. 
For  the  firft  of  thefe  aflertions  there  is  as 
refpedtable  authority  as  the  bare  word  even 
of  this  orator.  The  prot  .ft  of  no  fewer 
than  two  and  thirty  peers  againft  the  re- 
peal. A proteft  which  the  noble  lords 
entered,  among  other  reafons,  becaufe 
they  were  convinced  from  the  unani- 
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mous  teftimony  of  the  governors  and 
“ other  officers  ofithe  crown  in  America, 
“ that  though  by  a moft  unhappy  delay 
“ and  negledt  to  provide  for  the  due  exe- 
“ cution  of  the  law,  and  arming  the  go- 
vernment  there  with  proper  orders  and 
“ powers,  thefe  difturbances  had  been 
“ continued  and  encreafed,  yet  they  might 
have  been  eafdy  quieted  before  they  at- 
“ taihed  to  any  dangerous  height.” 

It  appears  farther  from  a letter  to  Mr. 
fecretary  Conway,  laid  before  the  houfe, 
and  printed  in  the  parliamentary  debates^', 
“ that  when  the  Bofton  mob,  raifed  firft  by 
“ the  inftigation  of  the  principal  inhabi- 
“ tants,  allured  by  plunder,  rofe  fhortly 
“ after  of  their  own  accord;  people  then 
began  to  be  terrified  at  the  fpirit  they 
“^'had  raifed:  that  each  individual  feared 
he  might  bo  the  next  vidim  to  their 
“rapacity;  ,that  the  fame  fears  fpread 
“ through  the  other  provinces;  and  that 


* Voi,  V,  p.  91.  92. 
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“ as  much  pains  were  then  taken  to  pre- 
“ vent  the  infurredions  jof  the  people  as 
“ before  to  excite  them.”  . 

> 

Upon  this  authority  furely  one  rjiay  be 
allowed  to  believe  that  the  difturbances 
caufed  by  the  ftamp  ad  were  not  of  fo 
dangerous  a nature  as  the  difturbances 
which  have  happened  fince  the -repeal  of 
the  ftamp  ad. 

Nor  can  I — no,  though  I ftiould  have 
the  misfortune  to  be  ranked  with  Dr. 
Tucker,  among  “ the  vermin  of  court  re- 
porters*”  I cannot— -help  thinking  ‘‘  that 
“ the  objediions  made  here^  bot.'li  in  and 
“ out  of  parliament,  to  the  ftamp  ad  at 
the  time  of  its  paffing,”  whatever  ef- 
fed  they  might  be  intended  to  have,  had 
in  the  event  that  of  “ encouraging  the 
“ Americans  to  their  refiftance.”— -I  have 
not  accefs  to  “ all  the  paper  s which  load- 
ed  the  table  of  the  houfe.”  I did  not 
hear  “ the  vaft  crowd  of  verbal  witnefies 

* Mr.  Burke’s  Speech,  p.  71. 
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“that  appeared  at  their  bar'^.”  But  I 
have,  I think,  a ctclerable  proof  that  this 
idea  is  founded. 

In  (jthe  account  of  thefe  difturbances, 
referred  to  above  fj  I fee  the  Ameri- 
cans were  diligent  in  informing  thern- 
felveS  how  their  oppohtion  was  looked  up- 
on in  the  mother-country,  I fee  that  on 
the  1 8th  of  September,  near  two  months 
before  general  Gage’s  letter  was  written, 
a committee  was  appointed  at  Bofton, 
“ to  draw  up,  and  tranfmit  to  Mr.  Con- 
“ way  and  colonel  Barre,  addreffes  of 
“ thanko  for  their  patriotic  fpeeches  in 
“ parliament  in  favour  of  the  rights  and 
“ privileges  of  the  colonifts ; and  to  defire 
“ correct  copies  thereof  to  be  placed  among 
“ their  moft  precious  archives.”  I learn  too 
from  the  fame  account  “ that  they  voted 
“ the  pifturs^s  of  thefe  gentlemen  to  be 
“ placed  in  their  town  hall.”  This  feem's 

Mr.  Burke’s  Speech,  p.  71. 

f See  the  account  prefixed  to  the  Charters, 

P.  7- 
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a compliment  rather  extraordinary  than 
othervvife,  to  be  paid  to’fpe^kers  in  “ fo 
‘‘  languid  a debate,”  to  orators  “ \^ho 
fpoke  with  fo  great  a referve,  imd  fo 
“ remarkable  a temper 

I do  not  know  how  this  gentleman’s 
" excellent  and  honourable  friends”  took 
the  compliment  paid  to  their  languor. 
— A compliment  himfelf  appears  feldom 
to  have  been  ambitious  of  obtainine : 

o 

though  it  has  feemed  at  time's  as  if  a little 
more  referve^  and  a little  more  tempcvy 
might  have  done  him  no  diflervice. 

Had  he  polfelfed  this  temper^and  re- 
ferve, he  might  have  fpared  to  his  own 
dellcafcy  the  pain  of  uttering,  and  to  the 
delicacy  of  his  auditors  the  pain  of  hear- 
ing another  incartade.  “ The  agents 
“ and  diftributors  of  falfehoods,  fays  he, 
“ have  with  their  ufual  induflry  circulated 
“ another  //V,  of  the  fame  nature  with  the 
“ former.  It  is  this,  that  the  difturban- 

Mr.  Burke’s  Speech,  p.  -2. 
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“ ces  arofe  from  the  account  which  had' 

“ been  received  irj  America  of  the  change 
‘‘of  the  miniftry.” — “But  it  does  fo> 

“ happen  that  the  falfity  'of  this  circula- 
“ tion  is  (like  the  reft)  demonftrated  by 
“ indifputable  dates  and  records.”— “ So‘ 
“ little  was  the  change  known  in  America,, 
“ that  the  letters  of  the  governors,  giving , 

an  account  of  thefe  difturbances,  long 
“ after  they  had  arrived  at  their  hlgheft; 
“ pitch,  were  all  diredled  to  the  old  mi-' 
“ niftry.*” 

It  would  be  too  much  to  expedt  that 
any  one-man  fliould  unite  every  excel- 
lence. It  is  wonderful  enough  that  to  fo- 
impetuous  a genius  this  great  man  Ihould 
unite  a degree  of  coolnefs  fufficient  to 
keep  to  chronological  order ; to  fuperadd. 
exadtnefs  in  relation  would  be  too  much 
for  mortal  man  to  do.  The  fadt  is,  no 
man  ever  fuppofed  that  the  difturbancea 
arofe  from  the  account  of  a change  aBiially, 

* Barkers  Speech,  p.  72,  73, 
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made:  no  man  could  fuppofe  the  difturb-) 
ances  committed  iri  April  and  May,  couM 
originate  fro“m  the  certain  knowledge  *of  a 
change,  which  did  not  happen  tiA  July. 
Though  Dr.  Johnfon  is  willing  to  fup- 
pofe the  Highlanders  ?72ay  be  gifted  with 
a fecond Tight,  no  man  is  inclined  to  think 
the  Americans  are  To  highly  favoured. 
But  a flrong  extectatian  of  a change.,  foon 
likely  to  happen,  will  fometimes  produce 
nearly  the  famVeffed  as  the  account  of  a 
3 change  already Now  the  down- 
fal  of  the  then  ffiiniftry  was  mcjl  certain- 
ly expeded,  flrongly  expeded,  by  many 
people  in  England,  long  before  thefe  dif- 
turbances  began ; long  before  the  ad, 
which  gave  birth  to  them,  was  paft.  The 
addrefs  of  the  letters  from  our  governors, 
fo  much  infifled  on  by  our  orator,  do  not, 

1 fuppofe,  difprove  the  exiftence  of  this 
opinion.  And  it  feerns  very  probable,  that 
this  opinion  and  expedation  did  augment 
and  prolong  the  difturbances. 

T3 
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Confider  the  fituation  of  affairs  both 
here  and  in  ^Arntrica,  at  the  time  the 
ftanrp  aft  was  paft,  and  there  will  appear 
no  great  reafon  to  wonder  at  its  meeting 
with  refiftance : the  wonder  would  have 
been,  had  it  met  with  acquiefcence. 

The  difappointment  given  by  the  peace 
to  thofe  fariguine  expectations  that  had 
been  generated  by  the  fucceffes  of  the 
war : the  encreafe  of  taxes,  confequent 
upon  the  encreafe  of  debt : the  unpopu- 
lar nature  of  one  tax  in  particular,  which 
it  had  been  thought  neceffary  to  hazard  : 
the  multiplied  profecutions  of  a popular 
champion:  all  thefe  circumftances  put 
together  had  accumulated  fuch  a preiTing 
bodv  of  difcontent,  as  could  not  but  ap- 
pear more  than  fufficient  to  bear  down 
any  miniflry. 

In  this  untoward  conjuncture  it  was 
that  Mr.  Grenville  propofed,  and  the  le- 
giflature  paft,  the  firft  ad  for  granting 
duties  to  be  raifed  in  the  colonies  of  Arne- 

rica. 
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rica.  In  this  untoward  conjtindure  it 
was,  that  the  refolutioii  oi)  which  the 
ftamp  a6l  was  grounded  paft  in  the  hr^jfe 
of  commons.  » 

We  have  already  noticed  the  change 
effeded  in  the  fituation  of  the  colonies. 
Of  their  reludance  to  fubmit  to  the  laws 
of  trade  and  navigation ; of  their  dlfpo- 
fition  to  conteft  the  authority  that  impof- 
ed  them,  we  had  feen  many  proofs : but 
this  difpofition,  how  early  fbever  it  had 
been  kindled,  and  how  often  foever  it 
had  flaliied  out  in  occafional  ads  of  dif- 
affedlon,  had  been  damped,  and  kept 
from  running  into  ads  or  pretenfions  of 
fteady  oppofition,  by  the  fenfe  of  their 
wTaknefs  and  their  wants.  Thofe  wants 
ceafing,  and  that  weaknefs  being  out- 
grown, it  is  not  to  be  wondered  at  that 
they  greedily  laid  hold  of‘  that  opportu- 
nity, which  prefented  itfelf,  of  ftrength- 
ening  their  force  by  the  acceffion  of  a 
body  of  makcontents  in  the  mother- 
country. 

T4 
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The  watch-word  given  by  thefe  male- 
contents,  they  eagerly  caught  and  fpread 
abrpad  : a general  plan  of  defpotifm,  as 

t 

thefe  malecontents  believed,  pr  wiflied  to 
have  believed,  had  been  formed,  and  v^ras 
purfuing : and  of  this  plan  the  fuppofed 
new  and  unheard-of  proje(^  of  taxing  A- 
merica  was  invieghed  againft^as  a part. 
That  this  had  been  the  language,  both 
within  doors  and  without,'  no  body  can 
be  ignorant:  that  the  Americans  were' 
blind  to  the  alfiftance  they  might  derive 
from  a body  thus  openly  efpoufing  their 
interefts,'^and  leaguing  themfelves  on  their 
fide,  is  what  no  body  can  fiippofe : that 
they  fliould  be  difpofed  to  wifh,  and  for- 
ward to  expect,  the  downfal  of  a mi- 
niflry  who  oppofed  their  pretenlions  ; 
and  the  exaltation  of  one  that  flood  en^ 
gaged  to  favour  them,  is  what  no  body 
can  doubt : that  they  fliould  fail  to  per; 
ceive  that  a£ts  of  outrage,  manifefting 
their  diflafFedfion,  mufl  contribute  to 
the  event  they  wifhed  for,  can  hardly  be 
, ■ fuppofed. 
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fuppofed.  The  utmoft  ftretch  that  poli- 
tical charity  can  make,  is^to  hope  that' 
thofe  Engliflimen  who  encouraged  ,the 
oppofition  of  the  Americans,  by  the  ef-’ 
poufal  of  their  caufe,  did  not  wilh  to  fee 
any  more  mifehief  done,  any  more  out- 
rages committed,  than  what  might  be  ne- 
ceflary  to  bring  about  a revolution,  ac- 
cording to  their  notions  fo  defirable  : and 
that  there  might  be  fome  among  them, 
who,  defireable  as  this  revolution  feemed 
to  them,  might  not  think  it  worth  pur- 
chaling  at  any  price.  A.m'ong  thefe  laft, 
let  us  hope  to  find  our  orator.  ^ 

Be  this  as  it  may,  thus  much  is  indif- 
putable,  that  the  Americans  expefted  a 
change  of  minifiry;  and  that  it  was  the 
hope  of  contributing  to  a,  change,  pro- 
mifing  to  be  fo  favourable  to  their  preten- 
fions,  that  encouraged  them,  if  not  to  be- 
gin, at  leaf!  to  perfevere  in  their  refiftance. 

The  expedation  was  fulfilled.  A change 
of  the  miniftry — from  what  caufe  is  not 
material,  did  accordingly  take  place. 


The 
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. The  iliort  period  of  the  fucceeding  ad- 
miniftration  deferves  a particular  atten- 
tion,^ and  happily  no  adnilniftration  ever 

« c 

pofTeffed  a better  hiftorlan,  or  a more  able 
apologift,  had  an  apologift  been  want- 
ing to  a minifler  “ who  fought  no  apo- 
iDgy 

This  gentleman,  whofe  fituation,  he 
“ tells  us,  enabled  him  to  fee  as  well  as'^,” 
and  whofe  difeernment  we  cannot  but 
believe,  enabled  him  to  perceive  much 
better  than  “ others,  what  was  going  on, 
“ did  fee  in  the  noble  lord  who  then  pre- 
“ fided  at  ihe  treafury,  fuch  found  princi- 
“ pies,  fuch  an  enlargement  of  mind,  fuch 
“ clear  and  fagacious  fenfe,  and  fuch  un- 
‘‘  fhaken  fortitude,”  as  might  well  give 
room  to  hope,  that  if  the  empire  could  be 
faved,  it  muft  be  by  his  hand.  To  the 
gods,  and  to  the  citizens  of  London,  it 
feemed  otherwifef.  , 

The 

* Mr.  Burke’s  Speech,  p.  64. 

Ib.  p.  57. 

f See  their  addrefs  prefented  to  the  king  on 
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The  fituation  in  which  the  noble  lord 

. # . . i I . • A 

flood  at  this  moment  was,  no  doubt,  “ a 
“ trying  one  — but  it  w^as  furely  a rnore 
favourable  one  than  that  in  which  l^is  pre- 
deceflbr  had  flood.  A great  part  of  the  ill 
humour,  arifing  from  domeflic  caufes,  had 
Aibfided.  The  minds  of  the  people  at 
home  were  in  a great  m^eafure  quieted. 
The  marquis,  and  his  friends,  flood  clear 
of  the  odium  of  unpopular  meafures.  ' The 
city  of  London  only  excepted,  the  refl  of 
the  nation  was  prepoflefled  in  their  favor. 
The  man,  whofe  fufferings  had  excited 
the  flrongefl  popular  difeontent,  i.)nd  whofe 
talents  were  nicely  calculated  to  put  him 
at  the  head  of  a faction,  was  ready  to  fue 
for  pardon ; as  he  did  afterwards  fue  for 
pardon  to  a great  man  who  was  then  an 

the  25th  of  Auguft  1765.  In  which  they  fay, 
“ that  whenever  a happy  eJiabUJhment  of  public 
“ meafures  fliall  prefent  z favourable  occafion,  they 
“ will  be  ready  to  exert  their  utmoft  abilities  in 
“ fupport  of  fuch  wife  councils,  as  apparently  tend 
“ to  render  his  majefty’s  reign  happy  and  glo- 
“ rious.” 

aflbeiate. 
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-sfrociate,  and  afterwards  fucceflbr  to  the 
noble  marquir.  * 

This  then  was  as  favourable  a moment  as 
could  well  be.  hoped  for  ; not  merely  to  de- 
clare but  to  vindicate,  and  eftablifh  on  a 
permanent  foundation,  the  rights  of  the 
Britilh  parliament. 

There  are  three  points  on  which  the 
Americans  pretended,  that  the  miniftry 
had  grofly  mifunderflood,  or  wantonly  fa- 
crihced  the  interefts  of  the  colonies  : their 
commercial  regulations,  the.  fupprelTion 
of  their  tpaper  money,  and  Spading  the 
damp  aft.  Thefe  then  were  the  objefls 
which  demanded  the  immediate  attention 
of  the  marquis.  - 

- As  to  the  hrft  of  them,  a fcrupulous  at- 
tention to  treaties  with  foreign  dates,  and 
a partial  attachment  to  the  letter  of  the  na- 
vigation afts,  had,  it  fhould  feem,  milled 
his  predecelfor.  The  noble  marquis  we  are 
told,  “ faw  his  way  clear  before  him  : 
“ though,  on  the  one  hand,  treaties  and 
“ public  law  ; on  the  other,  the  aft  of  na- 

“ vigation. 
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vigadon,  and  the  whole  corps  of  trade 
laws,  were  drawn  up  in  array  againfi: 
‘‘  him  ; he  knew  “ in  fuliftance,”  that 
they  were  not  diredlly  againft  him.  iBut 
he  did  not  choofe  to  “ determine  raflily,”' 
he  chofe  to  know  as  much  “ formally  and 
ofEcially.”  By  way  of  form  then  the 
attorney  generaks  opinion  was  afeed  ; that 
once  obtained,  “ the  noble  marquis  imme- 
diately difpatched  orders  for  the  redrefs  ojf 
thefe  grievances.”  Orders,  it  fhould  feem, 
which,  among  other  good  effedts,  pre- 
vented the  total  ruin  which  was  threatened; 
of  the  Spamfli  trade.  ^ 

Here  then,  one  would  think,  was  a vaft 
fund  of  popularity  acquired  in  America  r 
an  acquifition,  one  would  have  hoped, 
that  might  have  done  “ knight’s  fervicef' 
might  have  conciliated  the  opinions  and 
affedions  of  men 

As  to  the  fecond  of  thefe  objeds,  the 
legulation  of  the  paper  money  of  the  co- 

* Ib.  p.  6r. 
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Ionics,  this  bufinefs  was  left  by  the  noble 
marquis  as  he.fourld  it. 

On  the  conclufion  of  the  Spanifh  bufi- 
nefs,  th^  noble  marquis  turned  himfelf  to 
the  confideration  of  the  third  of  thefe  ob- 
jeds,  the  ftamp  ad.  And  “ after  weigh- 
“ ing  the  matter  as  its  difficulties  and  im- 
“ portance  required,”  determined  on  the 
repeal  of  it.  And  here  it  is,  that  the  pa- 
negyrift  of  this  miniftry  puts  forth  the  full 
ftrength  of  his  amazing  po\vers. — “ A 
“ partial  repeal,  a modification,  might 
“ have  ratified  a timid,  unfyflematic,  pro- 
“ craftinating  miniftry  : ” but  the  noble 
lord,  and  his  friends,  were  not  aduated 
“ by  a weak  and  undecided  mind  : — by  a 
“ majority  that  will  redeem  all  ads  ever 
“ done  by  majorities  in  parliament,  in  the 
“ teeth  of  all  the  old  mercenary  Swifs, 
“ in  defiance  of  the  whole  embattled  legion 
“ of  veteran  penfioners  ; — fteadily  look- 
“ ing  in  the  face  that  glaring  and  daz- 
“ zling  influence,  at  which  the  eyes  of 
‘‘  eagles  oft  blenched ; looking  in  the 
7 “ face 
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“ face  one  of  the  ablefi:,  and  not  moft 
fcrupulons  oppofitions  : ” and  what  is 
more  than  that,  “ even  looking  lord  Cjiat- 
ham'  in  the  face : whilft  earth|  below 
fhook,  heaven  above  menaced,  and  all 
“ the  elements  of  miniflerial  fafety  were 
“ dilfolved  — ^^they  fought  ; they  con- 
“ quered  : they  preferved  the  authority 
“ of  Great  Britain ; they  preferved  the 
“ equity  of  Great  Britain  : they  made  the 
“ declaratory  acl ; they  repealed  the  ftamp 
“ adt 

My  bofom  burned  within  me  as  I llilen- 
ed  to  the  orator, — involuntary  burft  of 
“ gratitude  and  tranfport,”  broke  from 
me,  I wondered  only  how  the  authority 
of  Great  Britain,  having  been  thus  mlra- 
loufly  preferved^  Ihould  all  at  once  be  lojl 
again. 

I turned  to  the  ftatute  book : I found 
the  repealing  aft  as  full  as  words  cou^ 
make  it.  I examined  the  declaratory  aft, 

■*  See  Speech  from  p.  6o  top.  66. 
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and  it  is  indeed  a declaratory  adt.  It  pre- 
ferved  the  authority  of  Great  Britain. 
How  ? By  declaring  it  to  be  preferved. 
What  elfe  does  it  ? Juft  nothing. — It  exadts 
no  recognition  of  that  authority.  It  pre~ 
fcribes  no  means  of  enforcing  it.  What 
a vidtory  ! what  dangers  furmounted ! 
what  giants  vanquifhed  ! I hope  the  ora- 
tor will  forgive  me ; but  1 could  not  help 
exclaiming  with  lord  Grizzle  to  Dollal- 
lolla, 

I tell  you,  madam,  it  is  all  a trick. 

He  ma^e  tlie  giants  firft,  ;\nd  then  he 
killed  them 

At  beft  the  noble  lord  miftook  the  ob- 
jedt  of  his  attack.  He  thought  all  was 
done  when  he  had  out-talked  and  out- 
voted “ an  unfcrupulous  oppofition  this 
was  done,  but  was  nothing  that  ought  to 
have  been  done  procraftinated  ? Was  it 
“ fyftematic  ” wholly  to  take  away  the 

Tragedy  of  Tragedies,  or  the  Hiilory  of  Tom 
Thumb. 

6 
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tax,  and  declare  our  right  to  lay  it  ? to 
tear  up  a tree  which  \£  v»atered  might 
have  “ yielded  .fruit,”  for  no  other  ihir- 
pofe  than  to  plant  what  was  called  in 
“ America  a barren  yew,  calling  a noxious 
“ lhade  over  the  colonies'*?”  Was  it  not 
timid  to  alTert  at  home  a right,  of  which 
he  dared  not  exadf  a recognition  on  the 
other  fide  the  Atlantic?  Is  not  leaving 
every  thing  to  be  decide  ^ hereafter,  to 
procraftinate  ? This  vaunted  adt  “ of fpirit 
fortitude  of  fupreme  magna- 

“ nimity,”  yvhat  was  it  after  jll,  more 
than  the  unmeaning  rhodomantade  of 
ambalfadors,  who  ftyle  their  maders  kings 
of  France,  or  of  Jerufalem  ? thefe  titles 
do  not  fecure  a foot  of  land  : the  declara- 
tory adt  does  not  fecure  an  atom  of  autho- 
rity. 

If  the  colonies  had  objedled  to  the 
damp  adl  on  principles  of  expediency,  on 
mere  commercial  principles,’  it  might  have 

* See  Farmer’s  Letters,  p.  77. 
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been  altered ; the  oppreffiv.e  provifions* 
if  any  fuch  there  'vrere,  or  even  the  whole 
adljj  might  have  been  fafely  repealed. 
But  the  colonies  now  objeded  to  it  on, 
very  different  principles  : they  denied 
the  rights  of  the  parliament  to  tax  them, 
To  repeal  the  bill  abfolutely,  totally,  and 
unconditionally,  was  therefore  to  give  up 
that  right.  To  fay  that  fuch  a repeal  was 
grounded' on  commercial  principles,  was 
it  not  nugatory  ?,  To  aflert  the  right  in 
parliament,,  without  infilling  on  a recog- 
nition of ^hat  right  in.  the  colonies ; withr 
out  infilling  even  on  the  poor  fatisfadion 
of  a refcillion  of  the  colonial  refolyes  a- 
gainfl  the  right,  was  this  the  ad  “ of  fpirlt 
“ and  fortitude”  fb.much  boafled  of? 

What  was  he  to  do  then  ? Give  up  the 
right  ? This  would  be  “ cutting  indeed 
“the  Gordian  knot:” — though,  hardly 
“ with  a fword  :”  not  much  “ in  the  he- 
“ roic  flyle  To  yield  requires  little 

* Sec  Mr.  Burke’s  Speech,  p.  60,  61. 
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heroifm.  If  the  knot  was  to  be  cut  by 
yielding,  the  fcilTars  of  ^ trembling  fpinftet 
might  have  done  the  work  as  well. 

' Was  he  td  enforce  the  adl  by  fire  and 
fword  ? I cannot  perfuade  myfelf  that  fire 
and  fword  would  have  been  neceffaryi 
But  I would  fuppofe  the  noble  marquis 
and  his  friends  to  have  been  actuated  by 
greater  views.  I would  fuppofe  them  to 
have  been  anxious  to  follow  the  dictates 
of  that  “ equity,  by  whic^l  we  are  bound 
“ as  much  as  poffible  to  extend  the  fpirit 
“ and  benefit  of  the  Britifh  conflitution  to 
“ every  part  of  the  Britifh  dominions 
This  indeed  would  have  been  an  object 
. worthy  of  fuch  a man  as  the  noble  lord’s 
panegyrift  has  defcribed  him.  He  had 
official  information,  that  there  was  no  fixed 
idea  of  the  relation  between  Great  Britain 
and  America.  This  relation  fhould  have 
been  fixed.  The  fupreme  authority  of  the 
parliament  had  been  openly  denied  by  the 


* See  Burke’s  Speech,  p.  6o,  6x, 
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Americans  : this  fhould  have  been  aflerted, 
vindicated,  and  recognized. 

The  powers  of  the  fubordinate  legifla- 
tures  were  vague,  and'  indetermined ; 
thefe  flioiild  have  been  precifely  marked 
out.  , 

The  mode  of  taxation  was  difputed  ; 
this  fhould  have  been  fettled. 

The  want  of  knights  and  burgefles  to 
reprefent  the  condition  of  the  colonies  irr 
the  Britiih  par/Giment,  was  the  only  ground 
on  which  the  equity  of  a parliamentary 
taxation  could  be  difputed  : this  fhould 
have  beer/^ obviated.  ‘ 

Inftead  of  obtaining  any  of  thefe  im- 
portant points,  what  did  he  ? “ He  re- 
“ pealed  the  flamp  a£t : he  made  the  de- 
“ claratory  acf that  is,  he  gave  up  the 
purfe  at  the  firft  word  : and  when  the 
fpoikr  had  carried  it  off,  and  was  out  of 
fight,  and  out  of  hearing,  he  vauntingly 
declared  he  had  flill  a right  to  the  purfe 
if  he  chofe  to  claim  it.  Of  this  fort  is  the 
y “ fu- 
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fiipreme  itiagnafiimitv’’  fo  magnificently 
difplayed.  * . * ' ' 

But  though  this  ad  oi  Jpirit,  fortitude y 
and  magnanimity y fhould  be  found  to  have 
done  nothing  toward  fecuring  the  dignity, 
or  authority  of  Britain,  the  ad  of  concef- 
fion  we  are  required  to  believe  reftored 
-tranquility  to  the  colonies — “ They  were 
“ quiet.”  What  are  we  to  underftand  by 
their  being  “quiet?’’  Is  it  only,  that 
having  forced  from  us  that  which  they 
^demanded,  they  were  quiet  ‘ill  another 
Opportunity  of  refilling  fhould  prefent  it- 
felf  ? — We  allow  the  fad;  make  the  mod 
of  it.  Or  are  we  to  underftand  by  it,  that 
they  were  ready 'to  fubmit  to  the  principle 
of  the  declaratory  ad;  to  yield  a ready 
obedience  to  the  other  laws  enaded  by 
Great  Britain  ? fo  the  orator  fee  ms  to 
underftand  the  phrafe,  and  undertakes 
to. prove,  that  they  were  “ not  only 
“ quiet,  but  fhewed  many  unequivocal 
marks  of  acknowledgment  and  grati- 
tude he  gives  us  every  advantage  : he 
U 3 feleds 
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f^le^ks  the  obiioxious  colony  of  MaflTa* 
*'  chufet’s  Bay.'*  He  calls  on  us  to  hear 
how  , thefe  rugged  people  can  exptefs 
themfelves  on  ameafure  of  concellion.” 

If  it  is  not  in  our  power  (fay  they  in 
their  addrefs  to  governor  Bernard)  in  fo 
full  a manner  as  will  be  expe<Sted,  to, 
ihew  our  refpedful  gratitude  to  the  mo- 
theivGOuntry,  or  to  ntake  a dutiful  and 
“ affedionate  return  to  the  indulgence  of 
the  king  and  parliament,  it  fliall  be  no 
fault  of  >ours  : for  this  we  intend,  and 
hope  we  ihall  be  fully  able  t6  effed.’* 
This  is  quoted  as  the  genuine  expreflion 
of  their  real  fenfSbents,  as  originating 
from  themfelves  — What  then  will  be 
the  feelings  of  the  reader,  when  he  learns 
that  thefe  pretended  expreffions  of  the 
Boftonians  w'^ere  no  exprefhons  of  their 
own ; that  they  are  only  re-echoed  back 
from  the  fpeech  of  the  governor:  that 
the  affembly  refufed  fo  much  as  to  take 
into  confideration  the  very  meafures  to 

' f Mr.  Burke’s  Speech,  p.  75. 
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which  thefe  words  had  been  applied  by 
him  : that  the  whole  tsnor^of  the  addrefs 
is  perhaps  one  of  the  four  eft,  moft  fu^en, 
moft  furly,  that  ever  was  preferred  to  a 
governor*. — ^Yet  fome  men  fcruple  not 
to  complain  of  unfcrupUlous  oppo- 

^ pofttion  !” 

Might  a minifterial  advocate  indulge 
Kimfelf  in  like  liberties,  he  might  fay  with 
this  orator,  changing  bu*-  a fingle  word, 
“ Thus  are  blown  away  the  infedl  race  of 
« fadlious  falfehoods  ! thus  perifti  the  mi- 
« ferable  inventions  of  the  wr  tched  run- 
“ ners  for  a wretched  caufe,  which  they 
have  fly  blown  into  every  weak  and 
rotten  part  of  the  country,  in  vain  hopes 
“ that  when  their  maggots  had  taken 
« wing,  their  importunate  buzzing  might 
« found  fomething  like  the  public  voice  f- 

See  the  governor’s  fpeech,  and  the  addrefs  in 
anfwer  to  it,  in  the  Appendix  to  the  Annual  ile- 
gifter,  vol.  ix.  p.  i76,  179. 
f Mr.  Burke’s  Speech,  p,  74, 
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The  noble  marquis  refigned  his  place 
to  a noble  duke,  who  had  been  a compa- 
nion of  his  battles,  and  a partner  in  his 
vidories.  The  noble  duke  was  affifted  by 
the  chief,  who  had  led  “ the  phalanx’’  in 
the  lower  houfe,  and  “ infpired  even  the 
“ meaneft  of  them  with  courage.’’ — The 
people’s  lawyer,  the  great  defender  of 
Britifh  and  American  liberty,  held  the 
feals : 'and  he-^  who  was  alone  a hoft,  not 
only  deigned  put  the  miniftry  in  ar- 
ray, but  condefeended  to  take  his  poll 
among  th^n.  No  doubt  he  did  it  on' 
mature  deliperation.  He  could  not  haftily 
give  his  confidence,  confidence  he  had 
“ before  afferted  in  the  houfe  -7—  was  a 
“ plant  of  flow  growth  in  an  aged  bofom,’’ 
He  was  pad  the  feafon  of  credulity^.,  • 

^ Who  could  have  imagined,  that  in  his 
adminiftration,  any  fubje(fl  of  contention 
could  poflibly  have  arifen  between  Great 
Britain,  and  her  colonies.  — Yet  fo  it 
was.  Very  early  in  this  adminiftra- 
tion, the  demon  of  difeord  again  ftept 

forth : 
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forth  : nor  has  any  magician  yet  been 
found  to  lay  him.  ^ , 

Very  early  in  the  year  1767,  theco’ony 
of  New  York  prefented  a remarkable  pe- 
tition, in  which  they  fet  forth,  that  not- 
withftanding  the  tender  regard  for  their 
happinefs,  manifefted  in  the  daft  feflions 
of  parliament,  “ yet  the  commercial  re- 
“ gulations  then  ena.(fted,.  inftead  of  re- 
“ medying,  had  increafed  the  heavy  bur^ 
“ thejis^i  under  which  the  colony  already 
“laboured^.’'  Thefe  regulations  were* 
regulations-  made  under  the  vei  j adminif- 
tration  of  our  panegyrift’s  hero.  So  im- 
poffible  was  it  for  that  noble  perfon,  with 
all  his  penetration,  and  all  his  patriotifm, 
to  perfuade  this  untoward  people  of  his 
being  able  to  difcern  their  true  intereft, 
and  willing  to  purfue  them. 

But  if  this  colony  could  not  bring  itfelf 
to  approve  the  wifdom  of  parliament  in 
its  .commercial  regulations,  much  lefs 

* See  Commons  Journals,  vol.  xxxi.  p.  160. 
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could  it  bear  any  application  of  die  prin- 
ciple of  the  declaratory  aQ:. 

Two  years  before,  an  ad:  had  paft  a^ 
mong  ether  purpofes,  for  that  of  better 
quartering  his  majefty’s  troops  in  North 
America.  The  affembly  of  New  York 
did  not  like  the  mode  preferibed  by  that 
aft : they  therefore  paft  an  ad:  of  their 
own,  dired:ing  another  mode,  inconftftcnt 
with  the  provif  ms  made  by  parliament. 

The  parliament  on  this  occafion  deter- 
mined to  inforce  the  principle  laid  down 
in  the  declaratory  aft,  and  vindicate  its 
power  of  making  laws  binding  on  the  co- 
lonies. An  aft  ,was  accordingly  paft,  fuf- 
pending  the  affembly  of  New  York,  till 
the  pfoviftons  of  the  former  aft  fhould  be 
complied  with*. 

What  ideas  the  Americans  entertained 
of  this  exertion  of  power;  what  aconqueft 
the  magnanimous  aflertion  of  the  decla- 
ratory ad:  had  gained  over  them  ; how 

* 7 Geo.  IH.  c.  59. 

fully 


Sedl.  XI.  TO  THE  Colonies.  ^299 

fully  the  authority  of  Britain  was  pre^ 
ferved  by  it,  was  now*  apparent.  “ An 
“ a6t:  of  parliament,  fay  the  colonifife  *, 
“ commanding  us  to  do  a cet*tam  thing, 
**  if  it  has  any  •validity,  is  a tax  upon  us 
“ for  the  expence  that  accrues  in  comply 
ing  with  it,”  Hence  they  argue  — 
**  The  affembly  of  New  York  either  had, 
**  or  had  not,  a right  to  ref ufe  fubniiflion 
“ to  that  — If  they  h i — and  I ima- 

“ gine,  continues  this  writer,  no  Ame- 
rican  will  fay  they  had  not  — then 
“ the  parliament  had  no  right  io  compel 
them  to  execute  it.’^ 

The  ideas  of  liberty  are  different  on  the 
other  lide  the  Atlantic  from  thofe  we  en- 
tertain on  the  borders  of  the  Thames. 
Had  **  the  crown  by  its  prerogative  ref- 
trained  the  governor  from  calling  the 
ajfembly  together f all  it  feems  would 
have  been  well  -h ; but  that  parliament 

* See  Farmer’s  Letters,  p,  8,  9. 

I See  ib.  p,  9,  10. 


(hould 


300  f Acts  RELATING  Part  IL 

fliould  interfere,'  and  punllh  an  ad  “ of 
“ difobedience  to  ^the  authority  of  the 
“ Bdtifh  legiflature'**  carries  with  it,  “ con- 
fequinces  ‘ vaftiy  more  affeding 
And  why  fo  ? — Becaufe  it  is  a parliament 
“ tary  ajfertion  of  the  fupreme  authority 
“ of  the  Britifh  legiflature,  over  th'efe  co- 
“ lonies  in  the  part  of  taxation 
is  intended  “ to  ^ompel  New  York  into  a 
fubmiifion  to  t^at  authority.”  One  would 
think  then  that  a reftridion  fr-om  the  king, 
under  the  ^me  circumftances,  ’would  have  o 
been  a ro^il  a^ffertion  of  the  fupreme  au- 
thority of  the  kmg  over  the  colonies  in  the 
part  of  taxation;  an  alfertion  which^  to 
Englifhmen  would  appear  to  have  con- 
“ fequences  vaftly  more  affeding.” — One 
thing  is  unqueftionable ; that  to  reftrain 
“ the  governor  from  calling  the-  ajfembly^'^ 
till  the  affembly  fhould  comply  wdth  the 
ads ; to  prevent  their  meeting  till  they 
fhould  have  met,  and  done  what  was 
wanted  of  them;  however  pradicable  it 

§ See  Farmer’s  Letters,  p.  9,  10. 


might 


tSe£l.  IX.  TO  THE  Colonies.  301 

3 

might  appear  in  America,  is  what  would 
appear  totally  impra<fticable  in  Eng- 
land. 

j 

The  principle  of  the  declaratory  was 
again  called  forth  on  another  occafion. 
The  parliament  found  that  the  colonies 
would  not  grant  a permanent  and  ade- 
quate provifion  for  the  charges  of  the  ad- 
miniftration  of  juftice,  and  the  fupport  of 
civil  government  : the  houfe  therefore 
gave  it  in  charge  to  thei^ committee  to 
confider  of  proper  methods  of  making  fuch 

provifion  \ 

» i 

The  very  next  day  an  order  was  made 

to  bring  in  a bill  for  enabling  his  majefly 

to  put  the  cuftoms,  and  other  duties,  in 

the  Britifii  dominions  in  America,  and  the 

execution  of  laws  relating  to  trade  there, 

under  the  management  of  commiflioners 

to  l e appointed  or  that  purpofe,  and  to 

be  refident  there  'j'.  In  conformity  to 

* See  Com.  Journ.  vol.  xxxi.  p.  392. 
t See  ib.  p.  395. 
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thefe  two  refolutions  two  ads  were 
pafled  ^ 

The  ad  for  granting  duties  dedares  in 
the  preiamble,  “ that  it  is 'expedient  a re- 
“ venue  fliould  be  raifed  for  making  a 
“ more  certain  and  adequate  provifion  for 
“ defraying  the  charge  of  the  adminiftra- 
“ tion  of  juftice,  and  the  fupport  of  civil 
“ government.”  The  commons  then  go 
on  to  give  zxiA/ grant  certain  duties  on 
glafs,  red-leaf’^  white-lead,  colours,  tea, 
and  paper.  By  way  of  compenfation,  the 
fame  ad  ^.res  a farther  encouragement  to 
the  exportation  of  coffee  and  cocoa-nuts, 
of  the  growth  of  Britifh  America. 

The  monies  arifing  from  the  duties  im- 
pofed  by  this  ad  are  appropriated.  So 
much  is  to  be  kept  back,  as  fhall  be  found 
neceffary  to  the  making  of  a certain  and 
adequate  provifion  for  the  adminiftratioa 
of  juftice,  and  the  fupport  of  the  civil  go- 


* Geo.  Ill,  c.  41,  and  c.  46. 
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vernment,  in  the  colonies.  The  refidue 
is  to  be  paid  into  the  king’s  exche- 
quer. * ^ 

Of  thefe  duties,  that  on  tea  was  ^accom- 
panied by  an  exoneration,  quadruple  the 
amount.  The  fuin  impofed  by  it  is  three 
pence  in  the  pound  weight.  But  by  an- 
other afl:  of  the  fame  feflions,  an  inland 
duty  of  one  {hilling  that  had  been  paid 
before  is  taken  off. 

The  ad  for  appointing  cuftom-houfe 
officers,  declares,  that  the  officers  who  had 
been  appointed  in  virtue  of  an  ad  of 
Charles  the  fecond,  were  obliged  to  apply 
to  the  connmiffioners  in  England  for  fpe- 
eial  Inftrudions  in  particular  cafes;  that 
hence,  all  who  were  concerned  in  the 
commerce  of  the  colonies,'  were  delayed 
and  obflruded  in  their  commercial  tranf* 
adions  ; as  a relief  therefore  to  merchants, 
and  traders,  his  majefly  is  empowered  to 
appoint  commiffioners  of  cuftoms,  with 
the  fame  powers  as  are  exercifed  by  the 
6 


com- 
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commiflioners  of  the  cuftoms  in  Ens*- 

O 

land.  f 

'T’hefe  ads,  moderate  and  conciliatory 
as  they  appear,  were  received  in  America 
with  the  fame  abhorrence  and  indignation 
as  the  ftamp  ad. — The  refiftahce  of  the 
colonies  againft  the  ftamp  ad  was  recalled 
to  memory  : was  propofed  as  a pattern. — 
The  fuccefs  of  that  refiftance  is  pointed 
out  by  the  popular  of  their  leaders 
as  an  earneft  .l  like  fuccefs,  to  a perfever- 
ance  in  a fimilar  condud  *.  At  the  fame 
time  they^re  cautioufly  forewarned  againft 
that  tumultuous  fpirit  which  had  accom- 
panied the  laft  refiftance,  and  which,  if 
fuffered  to  run  its  own  length,  might 
have  defeated  its  own  purpofes. 


* See  Farmer’s  Letter  iii.  p.  29.  Do  they  (mean- 
ing the  advocates  for  acquiefcence)  fays  the  author, 
“ Do  they  condemn  the  conduct  of  thefe  colonies, 
“ concerning  the  ftamp  adt  ? or  have  they  forgot 
“ its  fuccefsful  iflue  ? ought  the  colonies  at  that 
“ time,  injiead  of  aSiing  as  they  dld^  to  have  trufted 
for  relief  to  the  fortuitous  events  of  futurity  ?” 


The 
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The  diftindion  betweea  mte7~nal  and 
external  taxes,  upon  which  the  repeal  of 
the  ftamp  a£t  had  been  contended  for,  w^s 
now  abandoned.  A new  ground  w^s  ta- 
ken. The  power  of  parliament  to  \-2ij  any 
taxes  whatever  on  the  colonies,  was  flatly 
and  totally  denied.  The  authority,  nay  the 
very  words  of  Mr.  Pitt,  though  acfling  with 
the  very  miniftry  who  palTed  this  obnoxious 
adt,  were  cited  in  fuppi,"t  of  this  de- 
nial 

In  confequence  of  the  fpirit  rather  than 
the  letter  of  thefe  inftrudions,  jie  com- 
miflTioners  of  the  cuftoms  appointed  under 
the  aft  were  infulted  and  beaten  ; their 
houfes’  rifled  ; their  lives  threatened.  The 
magiftrates  looked  on  as  unconcerned  fpec- 
tators,  refufing  all  afliftance  f . It  now  ap- 
peared, that  the  {lamp  ad;  or  the  tea  ad 
were  in  thcmfelves  matters  of  indiffer- 
ence ; that  the  queftion  now  was,  whether 

* See  Farmer’s  Letter  iv. 

t See  Letters  from  Hutchinfon  and  Oliver, 
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the  Americans  were  at  all  fubje£t  to  the 
fupreme  legiflature  of  Great  Britain 
“ That  lenient  meafures  and  foft  fpeeches 

c 

“ wo.-ld  not  do  with  this  people  -f” — 
That  parliament  muft  either  give  up  all 
power  of  compelling  the  Americans  to 
contribute  towards  the  fupport  of  the 
public  burthens  of  the  empire:  or  elfe 
muft  fix  a conftitutional  mode  of  com- 
pelling theip'"^o  fuch  contribution ; and 
having  ondc  fixed  it,  muft  inforce  it  by 
firm  and  unrelenting  meafures. 

Such/was  the  fituation  of  the  colonies 
at  the  diflblutioh  of  the  twelffh  parliament 
of  Great  Britain. 

* See  Bernard’s  'Letters,  p.  42. 

f See  ib.  p.  62.  ' 
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PART  III. 

EXAMINATION  OF  THE  ACTS  PAST  BY 
THE  THIRTEENTH  PARLIAMENT  OF 
GREAT  BRITAIN  RELATING  TO  THE 
COLONIES, 


SECT.  I.  ^ 

Advantages  of  the  periodical  renewal  of  the 

legifative  body,  life  which  this  parlia^ 

ment^ might  have  made  of  them  in  the 

American  affairs. 

\ 

The  periodical  renewal  of  the  fu- 
preme  legiflature  of  Great  Britain, 
is  on  all  hands  allowed  to  be  a circum- 
ftance  very  favourable  to  the  people.  ^ It 
puts  into  their  hands  the  falutary  power 
of  excluding  thofe  from  one  branch  of  the 
X 2 legifla- 
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ture,  who  fhall  have  been  found  unequal 
to  the  tafk,  or  ui?.faithful  to  the  truft.  By 
af)  attentive  exereife  of  this  power  thef 
people  may  root  up  fuch  evils  as  happen 
to  refult,  not  fo  much  from  any  vice  in 
the  government,  as  from  the  bad  inten- 
tions, or  .miftaken  views  of  individuals. 
They  mayeorredty  or'fortify  the  principle 
of  the  government  without  endangering 
its  elTence. 

But  whgi  is  not  commonly  attended  tOy 
this  circum'  -ance  is  fcarcely  more  favour- 
able to  ^ne  people,  than  it  is  to  government 
itfelfi  By  a movement  thus  regular  and 
tranquil,  the  operations  of  government  are 
facilitated,- and  its  dignity  preferved.'  When 
the  fovcreign  authority  refts  undivided  in 
a permanent  un  hanging  body,  the  diffi- 
culty of  reformation  is  extreme.  An  et- 
toneous  fyftem  once  begun  muft  be  per- 
•fifted  in  j fince  to  recede  from  it  would 
•carry  that  eonfeffion  of  fallibility  which 
is  fo  galling  to  the  pride  of  power  That 
pride  is  an  obilacle  rarely  to  be  furmount- 

ed 
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cd.  Not  but  that  a reafon  might  be  given 
to  juflify  in  fome  meafftre,  v^^ell  as  to 
account  for  its  pertinacity.  The  refptfl 
and  confidence  of  the  people,  are  foffef- 
fions  which  no  government,  however  def- 
potic,  find  it  fafe  to  fquander,  and  caft 
away.  The  objeds  of  refped  being  rather 
the  perfons  of  the  men  in  power,  than 
any  principle  diffufed  through  the  confti- 
.lution,  wliatever  tends  tc\dimlnifii  that 
confidence  and  that  refped.*  cannot  but 
have  a dangerous  effed. 

Our  happy  conftitution  is  freeVrom  this 
inconvenience.  The  ultimate  dependence 
of  th^  people  is  placed  not  in  this  or  that 
body  of  men  in  office,  but  in  itfelf.  One 
parliament  may  depart  from  tfie  princi- 
ples of  another  parliament,  and  the  ref- 
ped  to  government  continue  the  fame. 
The  political  regeneration  of  the  moft  ac- 
tive of  the  three  bodies  that  compofe  the 
iegiflature,  is  a palliative  at  lead,  amongft 
other  corruptions  of  arbitrary  governments, 
fox  that  of  obftinacy.  The  new  body  in- 
X 3 druded 
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ftru£led  by,  though  uninvolved  in  the  mif- 
'carriages  of^thatVhich  perilhed,  appears, 
at  its  firft  entrance  intO'  the  world  in  the 
purity  of  youth,  with  the  experience  of 
old  age.^  The  principles  the  a6ts  of  a 
preceding  parliament  are  not  the  princi-  - 
pies  or  a(fls  of  a fucceeding  one,  any  far- 
ther than  it  thinks  proper  to  adopt  them. 
To  jecede  froin  the  former,  or  to  repeal 
the  latter,  i/^no  mark  of  levity  or  incon- 
fiftency.  It  is  only  profiting  by  the  er- 
rors of  a/ other. 

Thefe  are  fome  of  the  advcintages  which 
every  new  parliament  might  enjoy.  And 
certainly  the  twelfth  parliament  of  Great 
Britain  had  been  guilty  of  errors  by 
by  which  its  fuccelfor  might  have  pro- 
fited. 

That  parliament  had  laid  down  fome 
principles  which  could  not  be  maintained : 
had  pad  fome  ads  which  could  not  be 
juftified.  This  we  may  affert  without  he- 
fitation  : for  it  had  laid  down  principles, 
and  pad  ads,  contradidory  to  each  other. 
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It  laid  it  down  as  a principle,  that  it  was 
expedient  to  raife  a revenue  in  America ; 
it  paft  an  ad  in  confequence  of  this  prin- 
ciple, without  having  fufEciently,-jor  in- 
deed at  all,  prepared  the  way  for  its  recep- 
tion. It  then  abandoned  the  principle, 
and  repealed  the  ad,  without  doing  any 
thing  effedual  for  the  fupport  of  its  own 
dignity,  or  the  recognition  of  its  owm  au- 
thority. It  then  again  rL’urred  to  its  firft 
principle,  and  paft  another  . d in  confor- 
mity to  it,  without  having  taken  a fingle 
ftep  towards  obviating  the  augi^ented  dif- 
ficulties that  now  ftood  in  the  way  of  its 
reception. — Hence  a matter,  not  yet  clearly 
nnderftood,  was  involved  in  greater  per- 
plexity : and  an  enterprize  which,  at  any 
time  required  great  fkill  and  addrefsto  fuc- 
ceed  in,  was  rendered  tenfold  lefs  eafy  of 
execution. 

But  on  the  other  hand,  from  the  colli- 
fion  of  thefe  different  plans,  lights  had 
been  ftruck  out  which  might  ferve  to 
X 4 guide 
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guide  a new  parliament  through  the  laby- 
rinth, which  this  r very  diverfity  of  plans 
ha'^  rendered  fo  intricate.  The  very 
works  which  each  party  had  thrown  up 
in  its  own  defence,  were  fo  many  vantage 
grounds,  from  whence  a new  parliament 
taking  a comprehenfive  view  of  the  coun- 
try all  around,  might  have  directed  its 
meafures  with  a certainty  of  fuccefs. 

Tne  great  ob^  edts  before  the  parliament, 
were  to  fix  ^.ne  relation  between  Britain 
and  her  colonies  : to  examine  into  the 
right  of  ( tie  Britilh  parliament  to  impofe 
taxes  on  the  colonies ; to  enquire  whe- 
ther it  was  grounded  on  the  conftitution : 
if  it  was  not,  to  give  it  up:  if  it  was, 
to  aflert  it ; and  regulate  and  fix  the 
mode  in  which  it  fiiould  be  exerted  : to 
confider  whether  the  prefent  were  a fea- 
fonable  time : to  poftpone  accordingly, 
or  give  prefent  effedl  to  fuch  regulations 
for  that  purpofe'  as  fhould  be  concluded 
on ; and  then  to  do,  what  after  the  fet- 
tling 
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tling  of  thefe  moft  contefted  points  would 
have  followed  as  of  courfe  ; to  fix  on  pro- , 
per  regulations  for  vindicating  the  unlimit- 
ed fupremacy  of  the  Britifli  parliament  in 
all  points  whatever. 

Whether  this  parliament  attained  all, 
or  any  of  thefe  important  objefts,  will  befl: 
appear  from  its  own  ads. 


\ 


SECT, 
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S C T.  II. 


Proceedings  of  the  fecond  fejjions  of  the  tlnr* 
teenth  parliament . 

H E fii  ft  feflions  of  this  parliament 


JL  was  very  fhort,  and,  except  the 
palling  the  corn  a<9;,  and  continuing  the 

expiring  laws,  w^s  wholly  taken  up  in 

/ 

the  choice  of  speaker,  adminiftering  the 
oaths  to  members,  and  taking  fuch  other 


,s  as  are  taken  of  courfe  by  a 


new  parliament,  for  the  unfolding  of  its 
powers. 

It  was  the  fecond  meeting  that  was  the 
firft  of  bufinefs  ; and  that  of  America,  as 
might  be  expected,  took  the  lead. 

The  feflions  was  opened  by  a fpeech 
from  the  throne,  in  which  his  ma;efty  ex- 
prefles  “ his  concern  that  the  fpirit  of 
“ fadion  hsd  broken  out  afrefh  in  fome  of 
“ his  colonies  in  North  America  ; and  in 
“ one  of  them  had  proceeded  even  to  ads 


of 


Seel.  11.  TO  THE  Colonies.  315 

of  violence,  and  refiftance,  to  the  execu- 

“ tion  of  the  law.’’-7-The  parliament  is 

told,  “ that  the  capital  town  of  this  colo- 
• ^ 

**  ny  had  proceeded  to  meafures  hjibverfive 

“ of  the  conflitution ; and  attended  with 

“ circumftances  that  manifefted  a difpofi- 

tion  to  throw  off  their  dependence  on 

**  Great  Britain.” 

The  houfe  in  return  anfwered  his  ma- 
jefty,  that  they  partiepated  with  him  in 
the  concern  he  felt  at  fee^  “that  the  arts 
“ of  wicked  and  defigning  n en  had  re-kin- 
“ died  the  flame  of  fedition  in  America; 
“ that  they  Ihould  ever  be  ready  to  hear 
“ and  redrefs  any  real  grievance  of  his  ma^ 
jejly  s fubjecls  in  America^  but  would  ne- 
ver  betray  the  trufl:  repofed  in  them ; 
“ would  always  confider  it  as  one  of  their 
“ moft  important  duties  to  maintain  in- 
“ tire  and  inviolable,  the  fupreme  autho- 
“ rity  of  Great  Britain  over  every  part  of 
“ the  Britith  empire.” 

So  far  all  was  well.  To  aflert  the  fu- 
preme authority  of  Great  Britain  over  the 

colo- 
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colonies  feemecl  due  to  their  own  dignity  ; 
to  promifea  redrefs  'of  real  grievances,  if 
any  fach  fhould  be  found,  was  due  to  their 
own  juft!  :e. 

The  ftrft  ftep  towards  afcertaining  the 
bounds,  if  any  bounds  there  be,  to  the  au- 
thority of  parliament  over  the  colonies, 
was  to  enquire  into  the  powers  and  ex- 
emptipns  which  had  been  originally  grant- 
ed them.  Befoi/^he  houfe  could  proceed 
to  the  redrefs  J r grievances,  it  was  necef- 
fary,  that  It,  ibould  know,  if  any  griev- 
ances did  Cxift ; and  then  from  what 
fource  it  was  they  proceeded. 

It  feemed,  therefore,  a very  proper  mo- 
tion, that  all  letters  patent  and  charters, 
' that  all  commiftions,  orders,  and  inftruc- 
tions  iftued  by  the  crowm,  that  all  official 
letters  and  affidavits,  received  from  Ame- 
rica fince  the  firft  rife  of  the  difturbances 
complained  of,  fliould  be  laid  before  the 
houle.  And  one  cannot  fee  without  a 
mixture  of  vexation  and  furprife,  that  fuch 
a motion,  without  any  amendment  or 

expla- 
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explanation  being  offered,  pafTed  abfo- 
lutely  in  the  negative  '^. 

The  documents  thus  m*oved  for,  ftand 
diftributed,  vfe  may  obferve,  into  three 
claffes.  The  firft  contains  fuch  as  were 
proper  to  be  confidered  with  a view  to  the 
queftion  of  the  right  : the  fecond,  fuch  aS 
were  proper  to  be  confidered  with  a view 
to  the  policy,  that  had  been  hitherto  ob- 
ferved  in  the  enforGem-<^nt  of  it  : the  third 
was  to  furnifh  fuch  evic  mces  of  the  tem- 
per of  the  people  as  feemea  necefiary,  with 
a view  to  the  policy  that  fhou’d  be  obferved, 
in  future. 

To  with -hold  the  firft  was  very  confiftent 
in'thofe  who,  fatisfied  with  the  determina- ' 
tion  of  the  preceding  parliament,  wifhed 
not  to  enter  into  any  frefh  difcufiions.  The 
misfortune  here  is,  that  the  determination 
of  that  preceding  parliament  had  been  made 
without  any  regard  to  thofe  feemfingly  ne- 
ceflary  materials. 

* See  Com.  Journ.  vol.  xxxli.  p.  92,  93. 

' ' With 
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With  refpedl  to  thofe  of  the  third  clafs, ' 
thefe  again  are  diftviguifhable  into  fuch 
inforr^ations,  relations  of  matter  of  fadt; 
or  exprefions  bf  opinion^  as  had  been 
communicated  by  the  governors  of  the  re- 
Ipedive  colonies,  and  fuch  as  had  been 
communicated  by  private  perfons.  With 
refpec^f  to  the  latter,  it  might  be  alledged, 
and  it  fhould  feem  with  juftice,  that  to 
make  them  public^'/ould  be  to  facrifice  the 
informants  to  th  fury  of  a people  not  very 
backward  to  t .Re  revenge,  nor  very  deli- 
cate in  the  m( de  of  taking  it ; that  the  con- 
fequence,  in  regard  to  the  informant, 
would  be  the  deftrudion  of  a number  of 
perfons,  for  what,  with  refpeit  to  this 
country  at  leaft,  could  not  but  be  deemed  a 
merit ; and  in  regard  to  the  public  that  no 
information  would  ever  be  given  in  fu- 
ture 
/ 

♦ An  obvious  expedient  is  to  leave  the  tfSmes  in 
blank  j but  this  would  not  hold  good  in  thofe  cafes 
where  the  nature  of  the  intelligence  is  fulHcient  to 
betray  the  perfon  who  has  furnilhed  it. 
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. As  to  the  governors,  it  could  not,  I think, 
be  faid,  that  the  duty  of  their  ftation  would 
not  excufe  them,  in  fome  degree  at  leaft, 
even  among  the  mofl;  violent  malecontents; 
or  that  the  refped  habitually  paid  to  that 
ftation  would  not  proteft  them  from  the 
fate  of  inferior  informants  ; and  as  to  0- 
dium,  they  fhould  not  have  accepted  their 
trufts,  under  any  other  terms  than  that  of 
being  ready  to  bear  fo  m'*.ch  of  it  as  was  in- 
cident to  the  difcharge  of  .\eir  duty. 

With  refpedt  to  the  fecona  -^lafs  of  docu- 
ments, I wifh  it  may  be  poflib.  ? to  produce 
any  juftifiable  reafons  for  withholding  that, 
I am  fure  I know  of  none ; and  it  feemed 
ho  aufpicious  omen  of  the  charailer  of  the 
new  parliament,  that  it  ftiould  be  difpofed 
to  acquiefce  implicitly,  and  without  exami- 
nation in  the  meafures  of  the  miniftry. 
Garbled  and  cadrated  documents,  are  no 
documents  at  all.  The  end  of  judicial  ex- 
amination is,  if  neceflary,  to  cenfure  ; and 
what  chance  can  there  be  of  cenfure  refult- 
ing  from  informations,  which  thofe  who 

would 
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would  be  the  objed;s  of  it  are  at  liberty  to 
feledf,  need  not  be  obferved. 

Some  papers,  however,  fuch  as  men 
in  place  thought  proper  to  produce, 
were  laid  before  the  two  Houfes.  And 
upon  the  information  contained  in  them, 
feveral  jrefolutions  were  formed.  The  pur- 
port of  them'  was  to  reprobate  as  illegal, 
and  unconflitutional,  the  refolves  of  the 
Houfe  of  Repreff-ntatives  of  Maffachufet’s 
Bay,  calling  ir  quellion  the  fapreme  au- 
thority of  pa'  xiament : to  cenfure,  as  tend- 
. ing  to  infl^ne  the  minds  of  the  people, 
and  to  create  unlawful  combinations,  the 
letters  written  by  that  affembly  to  the  other 
affemblies  on  the  continent,  inviting  them 
to  join  in  petitions,  which  called  the  fu- 
preme  authority  of  parliament  in  quedion  : 
. to  record  that  riots  and  tumults  of  a dan- 
gerous nature,  bad  lately  happened  in  the 
province  of  Maffachufet’s  Bay  ; to  blame 
the  council,  and  other  civil  magidrates  for 
not  properly  exerting  their  authority  for 
the  fuppreffion  of  thefe  riots : to  affert  the 

confequent 
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eonfequent  neceiTity  of  employing  the  mi- 
litary in  fnpport'of  the  cwf/  t72agijlrate 
and  the  officers«of  the  revenue  : to  repro- 
bate the  refolutlons  of  the  town -meetings 
at  Bofton,  and  their  appointment  of  a 
eonventiofi,  which  lad  a£t  is  termed  a dar- 
ing infult  on  his  majedy’s  authority,  and 
an  audacious  ufurpation  of  the  powers  of 
government  f . 

Thefe  refolutions  were  followed  by  an 
addrefs  to  the  king,  in  which  the  meafures 
already  taken  by  him  to  fuppoi  thecondi- 
tution,  and  to  induce  a due  obedience  to  the 
authority  of  the  legiflature  are  approved  i 
aflurances  of  effectual  fupport  are  given, 
and  his  majefty  is  requeded  to  dired  the 

* There  is  fomething  rather  fingular  in  the 
tnanner  of  drawing  tip  thefe  refolutions.  If  the 
cafe  was  as  flated  in  the  preceding  refolution, 
that  the  civil  magiftrates  did  not  exert  them- 
fclves  'y  it  was  not  fupport  they  wanted,  but  incli- 
nation^ If  inclination,  it  was  fcarce  expefied,  I 
prefume,  that  the  military  fhould  create  it. 

f See  Com,  Journ.  vol,  xxxii,  p,  107,  loSj 
185,  186. 
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governor  of  Maflachufet’s  Bay  to  procure, 
and  tranfmit,  the  fulleft  information  touch- 
ing*' all  treafons,  or  mifpriilons  of  treafons, 
committed  fince  the  thirteenth  of  Decem- 
ber 1767,  in  order  that  his  majefty  might 
ilTue  a fpecial  commiflion  for  trying  the 
faid  offences  within  this  realm,  purfuant  to 
the  ftatute  of  Henry  VIII 

This  proceeding  has  been  the  fubjeil  of 
much  cenfure/'^nor  is  it  to  be  wondered  at. 
The  objeflh  ns  againft  it  are  plaufible  : 
thus  at  le^  1 1 am  bound  to  believe,  who 
once  was  Vwayed  by  them.  A«more  atten- 
tive confideration  has  obliged  me  to  alter 
my  opinion. 

The  ftatute,  it  has  been  faid,  was  made 
before  any  colonies  exifted  ; it  could  not 
therefore  have  the  cafe  of  the  colonies  in 
contemplation.  To  refort  to  it  therefore 
as  a warrant  for  trying  men  for  treafons, 
alledged  to  have  been  committed  in  the  co- 
lonies, is  a perverfion  of  the  law  ; a per- 

* 35  Henry  VIII.  c.  2.  Com,  Journ.  vol. 
xxxii.  p.  108.  Anno  1768. 

verfion 
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verfion  the  more  v/anton,  becaiife  com- 
mitted  by  thofe  very  perfons,  to  whom^if 
a law  for  the  purpofe  had  been  advife|ble,  it 
belonged  to  make  one : “ Durum  eft  tor- 
“ quere  leges,  ad  hoc  ut  torqueant  homi- 
“ lies  Whatever  is  to  be  done  to  the 
men,  let  the  laws  at  leaft  efcape  untor- 
tured.— Yet  more  i—Confider  the  pream- 
ble of  the  ad,  and  nothing  will  appear 
fo  monftrous  as  this  applicatu  n of  it.  The 
treafonsTpoken  of  in  the  preamb  ’ e,  the  trea- 
fons  confequently  which,  and  w yich  alone 
it  was  the  defign  of  the  ad;  to  put  in  a 
courfe  of  trial,  are  “ treafons  ” committed 
“ out  of  the  king’s  dominions.”  To  ap- 
ply this  to  the  cafe  of  treafons  committed 
in  Maflachufet’s  Bay,  what  is  it  but  to  de- 
clare that  Maflachufet’s  Bay  is  not  within 
the  king’s  dominions  ? This  is  going  far- 
ther in  favour  of  American  pretenfions, 
than  even  the  moft  fanguine  American  ever 

* Lord  Bacon,  De  Augm,  fcient.  lib.  viii.  c. 
3.  Aphor,  xiii. 
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dreamt  of  going.  The  utmoft  that  any  A- 
merican  ever  thouglit  of  maintaining,  was, 
that  America  was  out  of  the  dominion  of 
the  Britilh  parliament.  In  all  the  paro- 
xyfms  of  party-rage,  no  one  ever  thought 
of  maintaining  that  America  is  out  of  the 
dominions  of  the  king.  Here  then  have 
you  gone  to  work,  and  cut  the  ground 
from,  under  you ; and  in  the  waywardnefs 
of  yourcunnirjj  and  the  blindnefsof  your 
zeal,  blunde  ed  out  a parliamentary  recog- 
nition of  our  own  injuftice  and  ufurpa- 
tion. — Nor  is  all  the  venorn  i>f  this  infidi- 
ous  proceeding  apparent  on  the  face  of 
it.  The  main  purpofe  of  it,  which  it  was 
refolved  to  accomplijld^  though  it  dared  not 
to  avow-,  was  to  give  fandion  to  meafures 
that  were  concerted  by  the  miniftry,  for 
feizing  obnoxious  perfons  in  the  colonies, 
and  tranfporting  them  over  to  England  : a 
meafure  too  odious  to  be  trufted  to  open 
debate ; too  unpopular  to  be  warranted  by 
a law,  to  be  now  made  for  it  on  purpofe  ; 
too  atrocious  even  to  have  entered  into  the 

breaft 


Sed.  II.  TO  THE  Colonies.  325 

bread  of  the  arbitrary  monarch  upon 
whom  it  is  now  attempted  to  be  fathered. 
Even  that  defpot,  under  all  the  arfciety 
which  didated  the  extenflon  of  t^e  penal- 
ties of  treafon  to  ads  done  out  of  his  do- 
minions, thought  not  of  punifhing  them 
any  otherwife,  than  in  the  perfons  of  fuch 
as  fhould  happen  to  be  found  in  this  his 
kingdom ; for  as  to  bringing  over  by 
force  perfons  refiding  out  of  it,  no  fuch 
power  is  given  : that  p<.  ver  is  now,  it 
feems,  by  fome  forced  i id  unitatural 
conftrudior  for  the  firfl:  tin.)e  to  be  af-^ 
fumed. 

To  thefe  arguments,  as  being  once  my 
own,  I hope  I have  done  no  injuftice.  The 
anfwer  that  might  be,  and  was  I fuppofe 
made  to  them,  feems  notwithftanding  fa=- 
tisfadory. 

The  preamble,  without  doubt,  may  be, 
and  fometimes  is  of  ufe  in  direding  us, 
when  the  words  are  ambiguous,  to  the 
.jneaning  of  a ftatute,  as  men  ought  to 
give  attention  to  all  circumftances  that 
y 3 promife 
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promife  to  throw  light  upon  the  inten- 
tions of  a legiflatoj*  when  they  are  ob- 
fcure.  But  it  neither  is  ^ nor  ought  to  be 
a rule  of  law,  when  the  preamble  fpeaks 
of  a particular  cafe,  and  the  enading  part 
eftablilhes  a general  provifion,  that  the 
amplitude  of  the  enabling  part  be  limited 
by  the  narrownefs  of  the  preamble.  It  is 
in  the  preamble  generally  that  we  find  an 
intimation  of  the  particular  mifchief  that 
called  forth  thf^  jxertion  of  the  legiflator’s 
will  ; it  is  tb  , body  of  the  law  (that  is,  the 
. only  part  the  difcourfe  to^  which  with 
propriety  belongs  the  name  of  law)  that 
contains  the  provifion  made  againft  mif- 
cbiefs  of  the  like  kind  in  general.  The 
views  of  legiflators,  it  is  to  be  confelTed, 
have  been  apt  in  general  to  be  too  con- 
tracted ; they  have  been  too  apt  to  con- 
tent themfelves  with  applying  a particular 
and  narrow  remedy  to  the  individual  mif- 
chief that  happened  to  have  ftruck  them. 

^ See  Bacon’s  Abridgement,  Title  Statute,  and 
half  a dozen  authorities  there  cited. 

But 
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But  if  by  good  fortune  they  have  done  in 
one  inftance  what  they  ought  to  do  in  all, 
and  given  to  the  expreffion  of  their  yill 
that  generality  ’which  is  capable  ^f  ex- 
tending the  remedy  to  other  fituations  of 
things  than  that  particular  one,  in  which 
the  individual  mifchief  happened  tofpring 
up  ; it  neither  ought  to  be,  nor  has  it  been 
the  rule,  that  the  providence  or  felicity 
of  preceding  legiflators  fhould  be  fruftrat- 
ed  by  fucceeding  interprete  Too  much, 
indeed,  would  it  be  to  fay,  ai  d very  hard 
upon  the  unlettered  fubjed,  we,  e he  never 
to  know  what  obedience  he  fhould  pay 
to  a law,  unlefs  he  knew  the  hiftory  of 
the  times  it  paffed  in. 

The  ftatute  in  quellion  feems  to  have 
been  by  no  means  inconfiderately  penned  : 
it  points  in  the  preamble  to  fome  in- 
dividual cafe  or  cafes,  as  having  been  the 
occafion  of  that  general  provifion  which  it 
was  prepared  in  the  body  to  eftablifh.  It 
fpeaks  of  “ doubts  that  had  been  moved 
concerning  certain  kinds  of  treafons,  &c, 
y 4 **  and 
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‘f  and  thofe  committed  not  only  out  of 
the  king’s  realm  of  England,  but  out 
of  other  his  grace’s  dominions,  that 
thefe  could  not  be  determined  or  en- 
quired  of  within  his  faid  realm  of  Eng- 
“ land.”  Thus  particular  is  the  preamble; 
the  enacting  part  is  full  and  general,  and 
meaning,  as  it  Ihould  feem,  to  do  more  than 
make  an  ex  poji  faSio  regulation,  meaning 
to  eftablifh  a permanent  it  fpeaks 

of  offences,  c only  fuch  as  were  *•  al- 
ready  mar  j and  declared  treafons,”  and 
fo  forth,  l/it  fuch  as  fhouljl  be  hereafter 
made,  and  declared  fo,  by  any  the  laws 
of  the  realm  (meaning  the  common  law) 
or  ftatutes ; and  here  the  words,  “ other 
his  grace's  dominmisf  are  dropped  de- 
fjgnedly,  and  con fiderately  dropped  (as  I, 
feeing  other  marks  of  debgn  and  confidera- 
tion,  cannot  but  fuppofe),  in  order  to 
give  that  amplitude  to  the  provifion  in  re- 
fpedl  of  territory^  which  by  the  word 
hereafter-,  it  was  unqueflionably  meant 
io  giye  it  in  point  of  time : and  it  is  then 

it 
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it  goes  on,  and  fays,  that  all  fuch  “ trea- 
*•*  fons,  &c.  fhall  be  from  henceforth  en- 
quired  of  and  determined  before  $he 
“ juftices  of  the  King’s  Bench,  by  ^ jury 
of  the  Ihire  where  the  faid  bench  (hall 
fit,  or  elfe  before  fuch  commiflioners, 
and  in  fuch  fhire  of  the  realm  as  fhall 
be  affigned  by  the  king’s  commiflion, 
“and  by  a jury  of  the  fame  (hire;  and 
“ this,  in  like  manner  and  form,  and  to 
“ all  intents  and  purpofes,  s if  fuch  trea- 
fons,  &c.  had  been  comn  \tted  within 
“ the  fame  fhire  where  they  Ihtill  fo  been- 
quired  of  and  determined.” 

It  is  true,  that  at  that  time  there  were 
no  i!nglifh  colonies  in  America  ; but  it  is 
alfo  true,  that  America  then,  as  now^  was 
out  of  this  realm  of  England,  and  confe- 
quently  by  the  letter  of  the  act,  treafons 
thereafter  committed  there^  rtiight  be 
tried  as  if  committed  here. 

It  is  alfo  true,  that  though  there  were  no 
dominions  of  the  king  at  that  time  in  Ame- 
rica, yet  there  were  dominions  of  the 

king. 
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king,  which  as  the  American  dominions 
are  now,  were  dominions  of  the  king,  al- 
though out  of  “ this  his  realm  of  England.” 
There^were  the  iflands  of  Jerfey,  Guern- 
fey,  Sark,  and  Alderney,  parcels  of  the 
duchy  of  Normandy  ; there  was  the  town 
of  Calais,  parcel  of  his  realm  (as  it  is  call- 
ed) of  France.  If  America  has  courts  of 
its  own  now,  in  which  treafons  there  com- 
mitted may  be  tried,  fo  had  Calais,  and 
the  iflands  the^. ; yet  it  is  plain,  that  for 
treafons  cor  .mitted  in  Calais,  or  in  the 
• iflands,  a /nan  might,  by  virtue  of  that 
adf,  have  been  tried  in  England,  becaufe 
the  ad;  provides  for  the  trying  in  England 
of  treafons  committed  wherefoever  elfe  a 
treafon  can  be  committed,  fince  there  is 
no  exception.  For  the  fame  reafon,  there- 
fore, it  cannot  but  be  underflood  to  have 
provided  for  the  trial  of  treafons  commit- 
ed  in  America.  Thus  much  as  to  the 
trial  of  the  crimes  in  queflion ; the  taking 
order  for  which  was  the  avowed  and 

' fpecified 
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fpecified  objed  of  this  proceeding  of  the 
two  houfes. 

’ • 

As  to  the  meafure  of  bringing  over  tlje 
offenders;  this,  though  not  fpecifical^y  re- 
commended by  the  addrefs,  is  alledged 
to  have  been  in  contemplation  of  thofe 
who  framed  it ; and,  it  mull  be  confeffed, 
that  nothing  can  be  more  natural  than  to 
fuppofe  it  was  ; but  for  «what  reafon  ? be- 
caufe  it  is  apparent,  that  without  this 
meafure,  the  other  could  r^'’•  in  the  na- 
ture of  things,  I will  not  fay  have  any 
effed,  but  could  not  be  fo  much  as  put 
in  pradice.  To  think  of  fuppreffing  an 
infurredion,  or  putting  a flop  to  a courfe 
of  treafonable  refinance  prevailing  in  Ame- 
rica, or  in  the  Norman  ifles,  by  thepunifli- 
ment  of  fuch  of  the  perfons  concerned  in 
it,  as  fhould  from  time  to  time  come  'vo- 
luntarily and  offer  their  heads  to  be  cut 
off  in  England,  is  what  no  man  in  his 
fenfes  could  propofe  to  himfelf ; yet  fure- 
ly,  from  any  thing  the  ad  has  faid,  there 
no  good  ground  for  prefuming  the 
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penners  of  it  to  have  been  otherwife  than 
in  their  fenfes.  This  one  fhould  have 
tl  ought  might  have  led  the  obje'dtors 
to  fufiedl,  that  the  exprefs  mention  of  the 
power  of  arrefting,  and  bringing  over, 
was  not  fo  neceffary  to  be  made,  either 
by  thofe  who  framed  the  a£t,  or  by  thofe 
who  recommended  it  to  be  enforced.  If 
the  power  of  arrefting  for  treafon  is  vlr- 
tualiy  and  imnlicitly  given  by  the  provi- 
fion  that  gi^  js  a power  of  trying  for  trea- 
fon ; give  1 in  this  inftance,  as  in  any 
other,  virtually,  implicitly^- and  of  courfe ; 
' to  give  it  by  exprefs  words  is  at  bed  un- 
neceffary  : it  is  perhaps  nugatory ; to  fay 
nothing  of  its  being  impolitic,  which  is  a 
matter  of  diftindt  conlideration.  Now  that 
this  power  was  thus  given  is  what  feems 
to  be  the  cafe. 

A general  and  well  known  maxim  of 
law  is,  that  where  a right  or  power  is 
given,  every  thing  is  given  that  is  necef- 
fary  to  the  exercife  of  it.  A more  parti- 
cular rule  of  law,  applied  to  felony  (and 
1 ' ’ all 
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all  treafon  is  felony)  is,  that  every  ftatute 
making  that  fort  of  a6l  felony,  which  was 
not  fo  before,  eftabliihes,  ipfo  faBo^  liU 
thefe  acceflary  provifions,  which  jre  in- 
cident to  the  main  provifions  againft 
felony  eftablifhed  by  common  law 
Without  faying  any  thing  of  accomplices, 
it  fubjedts  the  accomplice  to  the  punifli- 
ment  to  which  accomplices  in  original 
common  law  felonies  are  hibjed; : it  fub- 
je£ts  both  principals  and  accomplices  to 
the  penalties  of  forfeiture  and  attainder, 
without  faying  any  thing  about  forfeiture 
or  attainder  ; a fortiori^  it  muft  be  un- 
derftood  to  eftablifh  that  mode  of  profe- 

* “ As  to  the  fecond  point,  viz.  what  is  im- 
mediately  implied  in  every  ftatute  making  ati 
“ olFence  felony,  it  feems  clear  (lays  Hawkins) 
that  every  fuch  ftatute  does  by  neceflary  confe- 
“ quence  fubjedl  the  offender  to  the  like  attainder 
“ forfeiture,  &c.  and  alfo  does  require  the  like 
“ conftruiStion  as  to  thofe  who  ftiall  be  accounted 
“ acceflaries  before  or  after,  and  to  all  other  Intents 
“ and  purpofeSy  as  are  incident  to  a felony  at  com- 
“ mon  law,”  Hawkins,  b,  i.  ch.  iv,  fedl.  iv. 
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cution,  which  is  in  ufe  for  felony,  al- 
though it  fays  ncfiihing  of  any  mode  of 
profecution,  a fortiori^  ft  ill  muft  it  be  un- 
derftooJ  to  eftablifti  thefe  firft  fteps, 
which  are  purfuable  in  every  profecution 
for  felony,  where  it  authorifes  by  exprefs 
appointment  others  that  come  after  them. 
What  inftance,  in  fhort,  is  there  of  a 
claufe  in  any  ftatute  to  warrant  the  arreft- 
ing  of  a perfo,t^  for  a felony  committed 
againft  that  c.  any  ' other  ftatute  ? I verily 
believe  noi^e  : certainly  not  many ; yet 
was  it  ever  thought  that  for  luch  felonies 
men  were  not  arreftable  ? 

By  the  common  law,  therefore,  peifons 
committing  treafons  in  America  may  be 
arrefted  there.  By  the  ftatute  law,  viz.  by 
the  ftatute  we  are  fpeaking  of,  they  may 
be  tried  here.  Was  it  neceflary  to  fay 
that  being  to  be  tried  here  they  fhall  be 
brought  here  ? I think  hardly.  There 
would  be  no  end  of  legiflative  babbling, 
if  men  muft  be  eternally  fpecifying  what 
is  necelTarily  implied.  If  this  power  then 

of 
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of  bringing  ofFenjders  over,  is  a power  that 
followed  neceffarily  and)  of  .courfe,  from 
that  of  putting  them  on  their  trial;  if>it 
was  not  neceflary  to  be  mentioned  c ren  in 
a law  at  large,  to  what  purpofe  it  fliould 
have  been  fpecified  in  a fhort  and  general 
addrefs,  is  more  than  I can  fee.  And  if, 
however  neceflary,  it  was  formidable  and 
unpopular,  I fee  not  why  that  fhould  have 
been  a reafon  for  bringing  it  into  view. 

“ But  the  application  of  ftatute ; of 
“ this  power,  and  every  thing  dfe  belong- 
ing  to  it,  if^not  illegal,  it  has  been  faid, 
“ would  be  harfh  and  cruel : as  ameafure, 
“‘therefore  that  would  not,  and  perhaps 
“ ought  not  to  be  borne,  the  recommen- 
“ dation  of  it  was  impolitic.  Are  there 
not  courts  of  criminal  jurifdidlion  in 
“ America? — Profecute  in  them.” — “Pro- 
“ fecute  in  America  for  the  treafons  of 
“ America  !”  This  a man  may  bring  him- 
' felf  to  put  on  paper ; becaufe  the  paper 
ftiews  no  blulhes.  But  that  any  man 
Ihould  be  able  to  fay  this  in  a firm  tone, 
8 and 
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and  with  a fteady  countenance,  is  more  than 
I can  conceive,  c 

cThe  Golden  Legend,  o^r  fome  other  hif-^ 
tory  erual  authentic,  fpeaks  of  a time  when 
this  might  have  been  done.  It  was  a time 
brought  into  remembrance  by  an  ingenious 
pleader*,  at  an  sera  when  thefe  authorities 
were  in  high  repute  for  the  purpofe  of 
proving  what  a man  in  thofe  days  would 
not  have  thought  of  proving  from  any 
other  than  Gch  authorities  j -that  a man 
may  without  inconvenience  be  judge  irt 
his  own  caufe.  A certain  p®ne,  infallible 
as  all  popes  are,  was  by  fome  ftrange  ac* 
cident  found  to  have  done  fomething  that 
he  ought  not  to  have  done.  This  put 
men  in  a great , perplexity.  For  who 
fhould  judge  the  judge  of  judges,  God’s 
lord  lieutenant  upon  earth  ? the  cardinals 
being  the  next  perfons  in  the  world,  he 
wanted  the  cardinals  to  judge  him. — No— 

^ See  a paflage  of  the  Year  Books,  cited  in  IIL 
Blackft.  Comm,  c.  20,  p.  299, 
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they  begged  to  be  excufed.  What  is  to 
be  done  then  ? faid  the  pope..  To  be  done  ? 
replied  the  cardinals.  Why  you  mull  J’en 
judge  yourfelf.  Agreed,  faid  the  pbpe.  I 
fentence  myfelf  to  be  burnt ; and  burnt  he 
was  accordingly.  For  fo  generous  a piece 
of  complaifance,  the  lead:  thing  they  could 
do  was  to  make  a faint  of  him  ; and  a faint 
he  was.  But  the  Bofton  faints  are  not  of 
this  ftamp. 

Thus  much  as  to  what  wa!^  done  in  this 
feffion  towards  maintaining  the  authority 
of  Great  Britain.  But  parliament  had  pro- 
feffed,  that  it  would  be  ready  to  redrefs  the 
grievances  of  America. 

To  be  ready  at  all  tim.es  to  hear  com- 
plaints of  grievances,  is  no  more  than  one 
experts  from  a Houfe  of  Commons.  They 
had  been  at  the  pains,  we  fee,  of  exprefsly 
profeffing  fuch  a readinefs  on  this  particu- 
lar occafion.  After  thefe  profeffions,  when 
complaints  were  preferred,  if  couched  in 
decent  terms,  it  was  natural  to  expe£l  that 
a decent  attention  fhould  be  paid  them. 

Z Yet 
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Yet  a petition  from  the  major  part  of  the 
council  of  Malfacbufet’s  Bay  was  near  be- 
ing rejeded,  becaufe  it  was  not  paffed  in  a 
legal  aTembly  of  the  council ; though  the 
diifolution  of  the  general  court  rendered 
k impoffible  to  addrefs  the  houfe  in  their 
legiflative  capacity, — It  was  at  laft  received 
as  a petition  from  the  individuals  who 
Bgned  it.  But  though  couched  in  very 
moderate  terms,  and  glancing  only  ob- 
liquely at  thf  want  of  conllitutional  right 
in  the  parliament  to  lay  internal  taxes  on 
the  colonies,  it  was  ordered  tq  lie  upon  the 
table  *. 

A petition  from  the  agent  of  MalTachu- 
fet’s  Bay,  and  a reprefentation  from  the- 
general  affembly  of  New  York,  were  of- 
fered to  the  houfe,  But  as  thefe  addrelTes 
diredly  denied  the  right  of  taxing,  they 
were  with  better  reafon  rejedled. 

Towards  the  clofe  of  the  feflions,  a mo- 
tion was  made,  that  the  houfe  fhould  re- 

^ See  Com.  Journ.  vol.  xxxii  p.  136,  137. 
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folve  itfelf  into  a committee,  in  order  to' 
take  the  laft  American,  ad  ^into  confidera-i 
tion.  The  defign  was,  as  it  feemed%  to 
pave  the  way  to  a repeal  of  the  a^.  But 
the  motion  was  over-ruled  and  in  a mari- 
ner rather  flighting,  by  calling  for  the  or- 
der of  the  day. 

In  the  fpeech  which  clofed  the  feflions, 
his  majefty  thus  addrefles  himfelf  to  his 
parliament. — “ The  meafures  which  I had 
taken  regarding  the  lat«-\  unhappy  dif- 
turbances  in  North  Ameiica,  have  been 
**  already  laid  before  you.  They  have 
received  your  approbation,  and  you 
have  aflured  me  of  your  firm  fupport  in 
the  profecution  of  them'j'.’* 

What  approbation  was  due  to  the  mea^ 
hires  taken  by  his  majefty,  I pretend  not 
to  deterrnine.  But  furely  the  meafures 
taken  by  parliament  during  this  feflions 
aflFord  not  much  fcope  for  panegyric. 

* See  Com.  Jourh;  Vol.  xxXii,  p.  42 1, 
t See  ib.  p.  453[. 
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Promifes  had  been  made  of  hearing  and 
redreffing  grievances  : when  the  time  came 
they  would  fcarcely  hear,  complaints  of 
grievances.  Promifes  had  been  made  of 
maintaining  the  fupreme  authority  of 
Great  Britain  : the  way  thefe  promifes 
were  fulfilled,  was  by  invefting  his  majefty 
with  a power,  which,  according  to  them, 
he  was  invefted  with  before.  What  elfe 
did  they  do  ? juft  nothing.  Things  were 
left  in  the  fame  ftate  of  uncertainty  and 
confufion  at  the  end  as  at  the  beginning  of 
the  feftions.  c 

If  parliament  was  backward  in  fpeaking 
out,  the  fame  could  not  be  objedled  to  the 
miniftry.  It  was  no  longer  than  five  days 
after  the  prorogation  of  parliament,  that 
a circular  letter  was  written  by'  lord  Hillf- 
borough,  then  fecretary  of  ftate  for  the  co- 
lonies. In  this  letter,  after  reciting  the 
fubftance  of  the  king’s  fpeech,  the  fecre- 
tary fays  : 

“ I can  take  upon  me  to  affure.  you, 
notwithftanding  infinuations  to  the  con- 
B ‘'trary. 
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“ trary,  from  men  with  fadious  and  fe- 
“ ditious  views,  that,  his^majefty’s  pre- 
“ fent  admlnlftration  have  at  no  time 
“ entertained  a defign  to  propof^  to  par- 
“ liament,  to  lay  any  further  taxes  upon 
America  for  the  purpofe  of  railing  a 
“ revenue  ; and  that  it  is  at  prefent  their 
“ intention  to  propofe,  in  the  next  feffions, 
“ to  parliament  to  take  off  the  duties  upon 
“ glafs,  paper,  and  colours  ; upon  con- 
“ fideration  of  fuch  dutic's  having  been 
“ laid  contrary  to  the  true  principles  of 
“ commerce 

I cannot  aflent  to  many  of  the  fevere 
ftridures  which  have  been  made  upon  this 
letter. — It  is  unfair  to  call  it,  as  it  has 
been  called  f “ the  promife  of  a peer,  re- 
“ lative  to  the  repeal  of  taxes.” — The  letter 
was  written  officially ; by  a fecretary  who 
indeed  happened  to  be  a peer.  But  whofe 
was  the  promife  ? the  promife  not  of  the 
‘peer^  but  of  the  fecretary.  Nor  is  it  a 

* See  Burke’s  Speech,  p.  24,  25. 
t Ib.  p.  26. 
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promife  to  repeal  a tax  ; but  a promife 
only  that  the  repeal  (hall  be  propofed  to 
the  Loufe.  Nor  does  it  imply,  as  it  has 
been  faic  to  imply  that  the  idea  of 
‘f  taxing  America  for  the  purpofe  of  raif- 
ing  a revenue,  is  an  abominable  pro- 
je£t.’’ — Nor  does  it  rejet^  the  principle, 
or  deny  the  right,  of  taxing  for  a revenue. 
It  declares  only,  that  it  is  not  the  inten- 
tentiori  of  the  prefent  miniftry  to  propofe 
the  making  oi.  any  further  ufe  of  that 
right  : to  exert  it  by  the  impofition  of 
any  new  tax : it  promifes  only,  that  the 
miniftry  will  endeavour  to  obtain  a repeal 
of  part  of  the  duties  impofed  on  that 
principle  ; not  becaufe  the  principle  was 
falfe,  but  becaufe  the  right  h^d  in  this  in- 
ftance  been  fo  exerted  as  to  violate  another 
fet  of  principles ; the  principles  of  comr 
merce. — Thefe  mif-fta tings  however  are  nqt 
uncommon  with  “ unfcrupulous  oppoftr, 
tions.’> 

^ Mr.  Burke’s  Speeph,  p.  27. 


^ed.  II.  TO  THE  Colonies.  343 

But  in  vindicating  the  letter  from  un^ 
juji  cenfures  and  imfair  conllrudtions,  it 
is  impoffible  not  to  confefs  that  the  wrijing 
of  fuch  a letter,  at  fuch  a time,  fe<^med  on 
many  accounts  reprehenfible.  A ftrange 
flight  feemed  to  be  put  u.pon  parliament. 
Sentiments  appear  to  be  attributed  to  it;> 
not  only  which  it  had  not  manifefted,  but 
.diredlly  oppofite  to  thofe  which  it  had  ma.- 
aifefted.  If  it  was  the  opinion  of  par- 
liament to  repeal  the  duties,  how  came  a 
motion  made  for  that  very  purpofe  to  be 
/ejedted? 

By- this  letter,  fubje^ts  were  taught  to 
await  their  deftiny,  not  from  the  refolves  of 
parliament,  hut  from  the  good  pleafure  of 
the  crown.  With  parliament  every  thing 
was  to  originate,  which  carried  the  face 
-of  feverity  ; wdth  the  miniftry,  every  thing 
Hof  grace  and  favour. 

That  the  refolutions  made  by  parlia- 
ment, and  the  plan  announced  in  the  let- 
ter of  the  Secretary,  were  at  leaft  difcor- 
dant,  v»rill,  I think  hardly  be  denied. 

Z 4 Whai 
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What  conclulions  would  the  colonifts  draw 
from  thence  ? eithe’’,  they  would  fay,  par- 
liarx.ent  in  the  next  fellions  will  controul 
the  mirifterj  and  then  no  faith  is  to  be 
given  to  the  promifes  held  out  in  this 
letter : or  the  minifter  will  manage  par- 
liament, and  then  we  may  laugh  at  its 
thunders ; in  vain  it  points  them : the  mi- 
nifter will  not  fuffer  them  to  be  hurled. 
Whether  of  the  two  conclufions  was 
drawn,  the  effedfs  of  the  letter  could  not 
hut  be  hurtful.  On  the  one  hand  the  mi- 
niftry,  on  the  other  the  parlijiment,  was 
brought  into  difgrace. 


-Sedl.  III. 
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Proceedings  of  the  third feflo^s* 


HE  effects  of  the  letter  mentioned 


jL  at  the  end  of  the  laft  fedion,  appear 
to  have  been  precifely  fuch  as  might  have 
been  expe£ted.  It  feems  to  have  been  at- 
tributed, as  well  it  might,  to  the  fears  of 
government.  The  authority  of  parlia- 
ment was  ftill  more  defpifed  : the  preten- 
lions  of  the  colonies  rofe  ftill  higher.  No- 
thing lefs  would  now  ferve  them,  to  judge 
from  the  difcourfe  of  one  of  their  leaders 
in  Bofton,  than  the  total  repeal  of  all  the 
revenue  ads  from  the  fifteenth  of  Charles 
II.  This  leader  muft,  in  comparifon  of  the 
reft,  have  been  a man  of  fingular  modera- 
tion, not  to  fay  a falfe  brother:  fmce  if 
we  may  believe  an  officer  of  rank  of  that 
province,  writing  from  New  York*,  it 


* See  Hutchinfon  and  Oliver’s  Letters,  p.  38, 
39- 
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was  by  this  time  univerfally  underftood  iu 
the  laft  mentioned^  place,  that  not  thefe 
aftr  alone,  but  all  ads  of  parliament  what*- 
foever,  ^ made  concerning  the  co'lonies, 
were  ipfo  facto  void ; all  exercife  of  par- 
liamentary authority  over  them,  an  ufurp- 
ation  ab  initio.  “ That  they  were  bound 
**  by  none  made  iince  their  emigration, 
“ but  fuch  as  they  chofe  to  fubmit  to  for 
their  own  conyen^ience that  is  by  none 
at  all. 

In  this  lituation  were  the  affairs  of 
America  when  the  third  feifion  of  this 
parliament  was  opened  by  a fpeech  fronj. 
the  throne,  which  muft  now  be  mention- 
-ed. 

In  this  fpeech  his  majefty  * begins  with 
recommending  to  the  ferious  attention  of 
his  parliament  the  ftate  of  his  government 
in  America.  He  declares  that  he  had  en- 
deavoured on  his  part,  by  every  means,  to 
bring  back  his  fubjeds  there  to  their  duty, 

* Jan.  9,  1 5?  70. 
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and  to  a due  fenfeof  lawful  authority  5 but 
he  adds  wjth  concern,  that  his  endeavour? 
had  not  anfwered  his  expedla^ons ; that  in 
fome  of  his  coropies  many  perfons  had 
embarked  in  meafures  highly  unwarrant- 
able^ and  calculated  to  deftroy  the  commer- 
cial connedion  between  them  and  the  mo- 
ther-country. 

This  fpeech,  compared  with  that  which 
had  opened  the  preceding  feffion,  cannot 
bijt  app^ear  extraordinary.  In  that  we  had 
been  told  of  “ a ftate  of  difobedience  to  all 
law  and  government  prevailing  In  one 
of  the  colonies  ; of  “ a fpirit  of  fadion’* 
being  prevalent  in  more ; of  circumftances 
that  “ manifefted  a difpofition  to  throw 
off  their  dependerice;”  and  “ of  a fteady 
“ perfeverance  that  had  been  refolved  on  in 
**  confequence,  for  the  purpofe  of  fup- 
*f  porting  the  conftitution,  and  inducing 
“ a due  obedience  to  the  authority  of  the 
“ legiflature.”  This  was  the  language  ; 
—and  now,  without  any  thing  having 
happened  to  indicate,  that  that  ftate  had 

changed 
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changed,  unlefs  it  were  for  the  worfe  ; of 
that  that  fpirlt  had  been,  as  v/as  vainly 
hoped,  “ extinguifhed,’’  without  any  mea- 
fure  ha'dng  been  taken  to  give  that  fupport, 
or  to  induce  that  obedience.  Now  that  the 
colonies  had  voted  the  proceedings  of  the 
laft  feffions  of  parliament,  with  refpeft  to 
them,  to  be  illegal  and  unconftitutional ; 
we  hear  of  unwarrantable  meafures  to  de- 
ftroy— what  ? — not  the  dependence  on  the 
mother-country,  but  a certain  “ commer- 
‘‘  cial  connexion.’* 

When  the  anfwer  to  this  fp^ech  came  to 
be  debated,  a propofition  was  made,  in  the 
way  of  amendment,  to  intimate  an  inten- 
tion of  “ enquiring  into  the  caufes  of  the 
“ unhappy  difcontents  which  prevail  (fays 
“ the  amendment)  in  every  part  of  his  ma- 
“ jefty’s  dominions.” 

Of  a propofition  thus  generally  worded, 
the  defign  feemed  to  be  full  as  much  to 
promote  the  difcontents  themfelves,  as  an 
enquiry  into  the  caufes  of  them.  If  in- 
ilead  of  “ every  part  of  his  majefty’s  do- 

minions,” 
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minions',”  the  words  had  been  “ his  ma- 
“ jefty’s  American  dominions,”  the  propo- 
rtion might  have  been  more  difficult  ,to 
combat.  Howfoever  it  was  in  any^  other 
part  of  his  majefty’s  dominions,  in  Ame- 
rica, and  on  account  of  America,  difcon— 
tents  moft  certainly  did  prevail ; difcon- 
tents  the  moft  violent  in  their  degree,  and 
the  moft  univerfal  in  their  extent ; difcon- 
tents  in  comparifon  of  which  any  others 
that  might  happen  to  prevail  in  the  metro- 
polis, or  a few  counties,  fcarcely  deferved 
the  name.  Difc-ontents,  into  the  caufes  of 
which,  no  enquiry,  even  in  this  late  period, 
had  as  yet  been  made  : an  enquiry  which 
-has  never  been  yet  made,  fpeaking  even 
.of  the  prefent  moment ; but  which  miift  be 
made,  and  that  thoroughly,  in  order  to 
give  any  chance  for  quieting  them. 

A provident  and  determined  minifter, 
one  ftiould  have  thought,  might  himfelf 
have  propofed  the  enquiry  under  fuch  a 
limitation  ; fo,  however,  it  happened,  that 
as  the  oppofition  was  content  to  propofe  it 
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in  the  lump,  fo  was  the  miniftry  to  thrbW 
it  out.  The  a'inen^ment  was  not  amended,' 
bt!;  over-rul6d.  And  On  this  occafion  one 

c 

can  h?’'dly  help  acknowledging^  of  the  mr* 
niftry,  in  the  wofds  of  thieir  fevere  aecufer^ 
that  they  had  not  hitherto  given  “ any 
proof  of  large,  and  liberal  ideas  ” in 
the  management  “ of  this  great  concern ; 
“ that  they  had  never  looked  at  the  whole 
“ of  our  complicated  intercfts  in  one  coti- 
neded  view  ; never  feemed  in  fliort  to 
have  any  kind  of  fyftem  right  or 
“ wrong**”  I wifli  this  had  been  as  ill 
founded  as  marty  of  his  other  charges,  f 
But  though  the  houfe  would  not  engage 
to  enquire  into  the  caufes  of  the  difcort- 
tents  in  America,  they  acknowledged, 
that  the  ftate  of  his  majefty’s  government 
there  did  “ undoubtedly  well  defer ve  the 

* Mr.  Burke’s  Speech,-  p.  17.' 
f In  allowing  the  truth  of  this  charge,  it  is  but 
fair  to  remind  the  reader  of  its  being  equally  true 
of  the  miniftry  with  whom  this  gentleman  a6Icd,' 
as  of  thofe  again/}  whom  he  declaims. 
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**  moft  ferious  attention  of  parliament.” 
They  reprefented  the  effeds  of  thofe  dif- 
contents  in  a more  ferious  Ifght  than  they 
had  been  repreftnted  from  the  throne : the 
meafures  of  the  malcontents,  they  faid, 

“ by  attempting  to  fubjedl  the  higheft  legal 
“ authority  to  the  controul  of  individual&, 

“ tended  to  fubvert  the  foundation  of  aU 
**  government.”  A matter  of  infinitely 
more  import  and  danger  than  the  bare 
breaking  a “ commercial  connexion.’*' 
Againft  meafures  thus  unwarrantable  they 
promifed,  that  “ no  endeavours  Ihould  be 
“ wanting  on  their  part  to  make  effedlual 
**  provifion.”  What  fteps  were  taken  to 
fulfil  thefe  promifes  ? 

As  foon  as  this  bufinefs  came  to  be  taken 
up  in  the  Houfe,  two  petitions  were  pre- 
fented  ; one  from  the  agent  of  the  council 
of  Maflachufet’s  Bay,  drawn  up  in  a 
quaint,  pert  ftyle, equally  unbecoming  the 
fubjed  it  treated,  and  the  afiembly  to 
whom  it  was  addrefled.  Of  this  no  no- 
tice was  taken — which  was  as  much  as  it~ 

appears 
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appears  to  have  deferved : the  rather  as  it 
did  not  even  ftate  that  it  was  prefented  by 
order  of  his  conftituents*. 

Another  petition  was  prefented  from  the 
Britifli  merchants  trading  to  America, 
complaining’  of  the  great  interruption  of 
their  trade,  and  attributing  that  interrupt 
tion  to  the  aft  paffed  in  the  feventh  of  his 
majefty’s  reign. 

This  petition  was  read ; and  in  com- 
pliance with  it,  a bill  was  ordered  to  be 
brought  in  for  the  repeal  of  fo  much  of 

the  adt  laid  duties  upon  glafs,  red  lead, 

• 

* This  curious  petition  may  be  feen  at  length. 
Com.  Jour,  vol.  xx.xii,  p.  726.  The  following 
lines  may  ferve  as  a fpeciinen  : “ The  errors  and 
“ improvidence  of  minifters  (he  has  all  along  been 
talking  of  the  minifters  of  the  prefent  reign,  and 
it  feems  it  was  their  errors  and  improvidence 
that)  “ with  the  hoftile  defigns  and  proceedings  of 
“ France.”  Did  what “ Brought  on  the  late 
“ expenfive  and  dangerous  war  : and  Britifh  Ame- 
“ rica  is  now,  in  confequence  of  the  errors  and 
“ improvidence  of  his  majefty’s  minifters,  brought 
“ into” — -what? — guefs  reader— a ftate  of  i»- 
“ vitation  of  foreign  war” 
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white  lead,  painters  colours,  paper,  palle- 
boards,  mill-boards,  and  fcale-boards.  The 
taking  off  tho’duty  upon  tea  was  by  !:his 
means  all  that  was  wanting  to  a full  and 
effedual  compriarice  with  the  petition.  A " 
motion  for  that"'purpofe  was  accordingly 
made,  but  it  palTed  in  the  negative. 

This  partial  repeal  of  the  ad  complained 
of,  could  not  be  confidered  as  an  obligation 
conferred  on  the  Americans.  Nay  a total- 
repeal  of  it  at  this  moment  would  not  per- 
haps have  been  confidered  iii  that  light.  • 
Lord  Hillfborough’s  letter  was  ftill  before 
them.  The  motive  for  the  repeal  would 
have  been  fought  in  the  fears  of  thei  m’ni- 
ftry,  not  in  the  juftice  of  parliament.  They 
did  not  vouchfafe  fo  much  as  to  afk  for  the 
repeal  ; no  petition  was  prefented  iit 
their  name ; at  leaft  none  by  their  exprefs 
authority.  The  partial  repeal  was  granted 
as  a favour  to  Britifli  merchants.  A total 
repeal  would  have  been  a greater  favour, 
but  hill  the  favour  would  have  been  to 
them-  and  not  to  the  colonifts. 

A a 
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Had  this  meafure,  however  originated 
in  ppllament  iifelf/  had  not  the  merit  of 
it  been  foreftalled  by  Its  being  announced 
beforehand  in  a mlnifterlal  letter,  It  might 
perhaps  have  done  fomething,  though  but 
little,  towards  conciliating  the  minds  of 
the  colonifts.  But  thus  announced  it  feem- 
ed  rather  to  proceed  from  complaifance  to 
the  minifter,  than  from  a defire  of  giving 
fatisfaclion  to  the  colonies.  For  precifely 
fo  much  of  the  obnoxious  aft  was  repealed 
as  the.fecretary  had  promifed  ihould  be 
repealed,  and  no  more. 

Mean  time  the  idea  that  the  parliament 
was  only  fubfervient  to  the  minifter;  that  it 
v/as  not  even  a-legal  parliament,  w^as  openly 
maintained  by  the  malecontents  at  home. 
In  a remonftrance  to  the  throne  it  was  de- 
clared, that  “ reprefentatives  of  the  people 
“ were  effential  to  the  making  of  laws : 
“ that  there  is  a time  when  it  is  morally 
“ demonftrable  that  men  ceafe  to  be  re- 
“ prefentatives : that  time  (add  the  remon- 
“ ftrants)  is  now  arrived ; the  prefent 

“ houfe 
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' DESIGN. 

Dillribu^n  of  the  fubjeft,  and  method  of  treating  it. 
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Enquiry  into  the  matter  of  Right. 

Sect.  I.  is  the  power  ivith  which  the  conjiitution  invejls 

the  crown  over  countries  conquered^  or  otherwife  acquired  ? 
Power  of  making  capitulations  and  treaties  of  peace, 
and  preferibing  forms  of  government  to  the  founders  of 
new  fettlements,  p.  i.  Exemplified  in  the  cafe  of  Ire- 
land, p.  4 — of  Wales,  Berwick,  &c.  p.  1 5.  Precedents 
prove  the  power  conftitutional,  p.  20.  Definition  of  the 
term  “ conftitution,”  p.  22.  In  w^hat  fenfe  the  confti- 
tution  of  England  can  be  faid  to  be  fixed,  p 24. 

S E C T . II.  Can  the  operations  of  the  whole  body  of  the  legiflature 
be  refrained  by  any  a£l  of  the  crown  ? 

Of  the  king’s  fever  J canacities,  viz . fupreme  legiflative, 
fubordinateJegillative,  vxecw  ' 'e,  an  ’^rocuratorial,  p.  26. 
Capitulations,  treaties,  and  cuancrs  granted  to  original 
fettlers,  are  adds  of  the  king  in  his  procuratorial  capacity, 
and  binding  on  the  whole  legiflature,  p.  32.  Obfeurity 
tbrovm  on  this  queftion  by  the  unconftitutional  maxims  of 
the  Stewart  family,  p.  38.  Pradtices  to  be  juftified  only 
by  tbofe  maxims,  ftill  retained,  p.  39.  Danger  of  con- 
founding the  feveral  capacities  of  the  king,  p.  45. 

Sect.  III.  Is  there  any  other  principle  in  the  confitution  to 
refrain  the  operations  of  the  whole  body  of  the  legifatiire  on 
the  particular  point  of  'Taxation  ? 

Cafe  of  a country  fuppofed  to  furrender  without  a ca- 
pitulation, or  of  a country  fuppofed  to  be  fettled  without 
a charter,  p.  48.  Powers  and  exemptions  conveyed  by 
capitulations,  treaties,  and  charters,  p.  49.  Examination 
of  a maxim  laid  down  by  Locke,  p.  54.  Definition  of 
property^  P*  55-  To  pay  a tax  is  not  to  give  up  part  of  our 
property,  p.  56.  Taxes  are  not  gifts,  p.  58.  Are  not  im- 
pofed  by  confent  of  all  the  taxed,  or  their  reprefentatives, 
p.6o.  Reprefentation  and  taxation  not  infeparable,  p.  67. 
Advantages  enjoyed  by  Britons  from  the  peculiar  relation 
a the 
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the  taxing  body,  tl^it  is  the  Houfe  of  Commons,  ftands  in 
to  them,  p.  y3.  ^ , Whether  the  Houfe  of  Commons  ftands 
altogether,  or  how  far  in  the  fame  relation  to  the  Ame- 
rieans,  p.  75.  ' 

Sect.  IV.  Summary  of  the  arguments  on  the  matter  of  right, 
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Enquiry  into  the  matter  of  Fact. 

Sect.  I.  What  are  the  privileges  granted  to  the  firjl  fettlers 
in  North  America  by  the  Virginian  charters  ? 

Abftradl  of  the  firft  Virginia  charter,  p.  86.  Of  the 
fecond  Virginia  charter,  p.  94.  Of  the  third  Virginia 
charter,  p.  97.  Remarks  on  thefe  charters,  p.  10 1. 

Sect.  II.  What  zvere  the  privileges  granted  by  the  crown  to  the 
peop  le  of  New  England  by  the frft  charter  of Maffachufet' S'  Bay?  Co 

Hiftory  of  the  grant  of  this  charter,  p.  109.  Abftradl 
ofit,  p.  113. 

Sect.  III.  Abflradi  of  the  charters  of  Connecticut  and  Rhode 
If  and. 

Remarks  on  the  three  laft  charters,  p.  124. 

Sect.  IV.  What  were  the  privileges grantedby  the  crown  to  the 
New  Englanders  by  the  fecond  cb'-  '^orf  f Majfachufet's-B ay  ? 

Hiftory  of  the  gram  charter,  p.  129.  Abftradl 

of  it,  1 3 1.  It  does  not,  nor  did  king  William  mean  that 
it  fhould,  exempt  the  grantees  from  parliamentary  taxa- 
tion, p.  137. 

Sect.  V.  What  were  the  privileges  conveyed  by  the’' crown  to 
the  proprietor  and  inhabitants  of  Maryland^  in  the  charter 
of  Maryland? 

Abftradl  of  this  charter,  p.  143.  Of  the  king’s  re^ 
nunciation  of  the  power  of  taxing,  p.  150.  Of  the 
power  of  parliament  as  to  other  points,  p.  1 55. 

Sect.  VI.  What  were  the  privileges  granted  by  the  crown  to 
the  proprietor  and  inhabitants  of  Penflvania  by  the  charter 
of  Penfilvania  ? 

Abftradt  of  this  charter,  p,  158.  R.emarks  on  it,'p.  164, 

Sect.  VII.  What  power  did  the  parliament  excercife  over 
the  colonies  from  their  firji  efabnfment  to  the  time  of  the 
Commonwealth. 

A£l;s  of  fupremacy  exercifed,  p.  167.  Of  a fuppofed 
xenun9iatipn  of  that  fupremacy,  p.  J76. 
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Sect.  VIII.  IVhat  power  did  the  parllu.  'ent  exerclfe  over  the 
colonieSffrom  the  beginning  of  the  civil  war  to  the  rejlaration. 
The  a£t:s  of  fupremacy  exercifed  during  this  period  are 
pertinent  to  the  prefent  queftion.  Account  of  them. 
Remarks  on  them,  p.  185. 


Sect.  IX.  Whatpowers^did  the  parliament  exercife  over  the  co- 
lonies from  the  reftoration  to  the  acceffion  of  his  prefent  majejly. 
Navigation  A£fs,  p.  199.  Revenue  A£i;  of  25  Car.  II. 
p.  203.  Aft  of  7 & 8 Will.  III.  aflerting  the  fupremacy 
of  England,  p.  206.  Afts  of  Queen  Anne,  p.  208.  Of 
Geo.  I.  p.  210.  Of  Geo.  II.  p.  212.  Revenue  Aft  of 
Geo.  II.  in  which  the  Houfe  of  Commons  ufes  the  tech- 
nical terms  of  “ give  and  grant  ”.  Mr.  Burke’s  remarks 
on  it  examined,  p.  219.  Other  afts  of  Geo  II.  p,  224- 


Sect.  X.  Of  the  deference  paid  by  the  colonies  to  the  authority 
of  parliament^  and  to  the  requifitions  of  the  crown  previous 
to  the  reign  of  his  prefent  majefly. 

Ufe  of  examining  this  queftion,  p.  228.  Of  the  de- 
ference paid  to  the  authority  of  parliament,  p.  232.  Of 
the  deference  paid  to  the  requifition  of  the  crown,  p.  239. 
Sect.  XI.  Of  the  \or^’t^  of  parliaq;ient  with  reference  to 
the  coloiAes  from  the  beginru.  (f,e  prefent  reign^  to  the 
commencement  of  the  laji  parliament. 

Remark  of  Mr.  Burke’s  on  the  periods  or  changes  in 
the  policy  of  Great  Britain  towards  the  colonies  examin- 
'n.  <^^8.  Revenue  Aft  of  4 Geo.  III.  Mr.  Burke’s 
remarks  on  it  examined,  p.  253.  Propofal  of  Mr.  Gren- 
ville’s rejefted  by  the  Colonies,  p.  259.  The  Stamp  Aft 
petitioned  againft,  p.  267.  followed  by  difturbances  in 
America,  p.  269.  Thefe  difturbances  heightened  by  the 
malcontents  at  home,  p.  270.  And  the  expeftation  of 
;i  change  in  the  miniftry,  p.  275.  Afts  palTed  during  the 
Rockingham  adminiftration.  Mr.  Burke’s  account  of 
them  examined,  p.  282.  Afts  paifed  during  the  fucceed- 
ing  adminiftration,  eftablifhing  a board  of  cuftoms  in  A- 
merica,  and  impofing  duties  on  tea,  &c.  p.  296.  Hovv 
received  in  the  Colonies,  p.  304. 
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parliament  of  Great  Britain  relating  to  the 
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Contents. 

Sect.  I.  Advantaga  if  the  periodical  renewal  of  the  legijla-^ 
tlve  body.  U/e  p alch  this  parliament  might  have  made  of 
them  in  the  American  affairs. 

Sect.  II.  Proceedings  of  tloe  fecond  fejfions  of  the  thirteenth 
parliament. 

Speech  at  opening  the  feffions.  p'.  314.  Motion  for 
documents  negatived,  p-  316.  Papers  produced  and  re- 
folutions  formed  on  them,  p.  320.  Addrefs  to  enforce 
35  Hen.  VIII.  with  remarks  on  that  ftatute,  p.  321. 
Lord  Hlllfborough’s  letter,  and  Mr.  Burke’s  remarks  on 
it,  examined,  p.  340. 

Sect.  III.  Proceedings  of  the  third  feffions, 

EfFedls  of  the  letter,  p.  345.  Speech  at  opening  the 
feffion,  p.  346.  Amendments  moved  to  the  addrefs,  p. 
348.  Partial  repeal  of  the  obnoxious  adl,  p.  352.  Pro- 
ceedings of  the  malcontents  at  home,  p.  354.  Motion 
rejedled,  p.  356. 

Sect.  IV.  Proceedings  of  the  feventh  feffions. 
Melfage  and  papers  fent  by  his  majelly,'  p.  362.  Adis 
pall  thereupon,  p.  367. 

Sect.  V.  Adi  for  jhutting  up  the  port  of  Bofon. 
Abftradl;  of  the  acl,  p.  370.  It  waj^  pafled  on  fuffici- 
ent  evidence,  p.  373.'  Obje^^'  s involving  the  in- 

nocent with  the  guilty  an..  ..red,  p.  379. 

Sect.  VI.  Adi  for  the  impartial  adminijiration  of  juf  ice  in 
the  cafe  of  per  fans  quefioned  for  any  adi  done  in  the  execu- 
cution  of  the  laws  in  Maffachufei’ s Bay. 

Abftradl  of  the  aft,  p.  393.  The  aft  vindicated,  p. 395. 
Sect.  VII.  The  adi  for  the  better  regulating  the  government 
of  Maffichufet' s Bay. 

The  government  of  this  province  flood  in  need  of  re- 
formation, p.  404.  Conftitution  of  the  council,  p.  406. 
Appointment  of  judges,  p.  417.  Of  juries  and  fheriffs, 
p.  421.  Regulations  of  public  meetings,  p.  428. 

Sect.  VIII.  The  ^lebcc  Adi. 

Abflraft  of  it,  p.  438.  Eftabiifhment  of  the  Roman 
Catholic  religion  vindicated,  p.  450.  Defefts  in  not  ex- 
plaining what  is  meant  by  the  king’s  fupremacy,  p.  457. 
in  not  allowing  the  marriage  of  priefts,  and  providing  for 
the  gradual  fuppreffion  of  monafleries,  p.  46 1 . in  not  ex- 
empting proteftants  from  the  payment  of  tythes,  p.  466. 
Of  the  eflablifhment  of  the  laws  of  Canada  in  civil  caufes, 
p.  468.  Of  the  confirmation  of  the  criminal  law  of  Eng- 
and,  p.  476.  Of  the  legiflative  council,  p.  479. 


Se£l.  nr.  TO  THE  C0L0x\IES.  ^ 3^^ 

‘‘‘  hoiife  of  commons  does  not  reprefent 
“ the  people  ^ ’ 

The  fame  idea  \Yas  cdrefully  commu- 
iiicated  to  the  colonies  by  a felf-c?eated  fo- 
ciety,  which  called  itfelf  “ the  Society  of 
“ the  Bill  of  Rights.”  Sums  were  col- 
lected for  the  fupport  of  the  council  and 
alTemblies,  who  refified  the  execution  of 
the  adls  of  parliament : with  thefe  fums 
were  tranfmitted  letters  from  a committee 
of  this  fociety,  figned  by  members  of  the 
Britifh  parliament  f , exhorting  thefe  af- 
femblies  lo  perfevere  in  their  refiftance 
the  laws  of  that  very  parliament ; whicli- 
thery  declared  to  be  no  parliament,  though 
the  v/riters  fate  and  voted  in  it. 

Property  (fay  thefe  able  fenators  and 
“ acute  lawyers)  is  the  natural  right  of 
mankind.  The  connection  between 

*'  See  Commons  Journals,  vol.  xxxii.  p.  804. 

t See  Annual  E»^gifter,  vol,  xiii.  ,p.  224,  225. 
The  names  ares  John  Glynn,  Richard  Oliver,  John 
Trevanian,  Robert  Bernard,  Jofeph  Mawbey, 
James  Townfend,  and  John  Sawbridge,  ' 
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taxation  and  reprefentation  is  its  necef- 
*‘^fary  confequence.  < This  connection  is,’ 
“ noVv  broken,  and  taxes  are  attempted  to  - 
be  levie  1 both  in  England  and  America, 

“ by  men  who  are  not  their  refpedtive  re- 
“ prefentatives.  Our  caufe  is  one.  Our 
“ enemies  are  the  fame.  We  truft  our 
“ conftancy  and  condud;  will  not  differ. 
“ Demands  which  are  made  without  au^ 
**  thority  fhould  be  heard  without  obedi- 
ence.'^ 

Thus  encouraged  to  refill:  and  defpife 
parliament,  was  it  likely  that  the  colonifts 
fhould  be  contented  with  a partial  repeal 
of  the  obnoxious  a6t?  A repeal  which 
retained  the  principle,  and  left  a duty  to 
be  levied  which  had  been  impofed  on  that 
principle. 

During  the  courfe  of  the  feffions  a fe- 
cond  attempt  was  made  to  obtain  an  abfo- 
lute  repeal  of  the  obnoxious  adl.  But  that* 
too  failed  And  toward  the  clofe  of  the 

f See  Comm.  Journ.  vol,  xxxli,  p.  876. 

fame 
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fame  feffions  another  attempt  was  made 
to  induce  the  parliame'at  to  conforni  to 
the  dire£tIoi)s  of  the  king,  and  to  fulfill 
its  own  engagements,  by  enttHng  into  a 
full  and  ferious  confideration  of  the  fiate 
-of  the  government-  in  America. 

The  commiilions  of  the  governor  of 
MalTachufet’s  bay,  and  of  the  command- 
ers in  chief  of  the  forces  in  North  Ame- 
rica, fome  meffages  from  the  aflhmbly  to 
'the  governor,  and  the  governor’s  anfwers 
were  laid  before  the  houfe.  As  foon  as 
they  hau  been  read  it  was  moved  to  pre- 
'fent  an  addrefs  to  his  majefty,  to  thank 
'him  for  the  communication  of  thefe  pa- 
-.pers,  and  for  having  thus  referred  to  his 
parliament  the  fiate  of  his  government  in 
America;  to  afilire  him  that  the  houfe  had 
entered  into  a ferious  confideration  of  the 
matter  thus  referred  -to  them;  to  repre- 
vfent  to  him,  that  mifunderltaiidings  and 
difputes  had  arifen  in  almoft  every  part  of 
his  dominions  in  America,  between  the 
xivil  government  and  military  command- 
A a 3 ers 
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ers,  fiiice  the  appointment  of  a command- 
er in  chief ; » that  the  reprefentatives  of  thp 
peopl<b  in  general  court  had  complained, 
that  according  to  the  arrangement  of  com- 
mands in  America,  there  was  a milir 
tary  power  without  any  check  by  the 
power  of  the  civil  government,  and  un- 
. controllable  by  the  fupreme  executive 
power  of  the  province;  to  ftate  their  o- 
pinion,  that  this  unhappy  ftate  of  doubts 
and  difputes  had  long  called  for  a clear 
and  explicit  definition  of  the  powers  and 
.authorities  granted  to  the  governors  and 
commanders  in  chief  of  the  provinces  and 
colonies,  and  to  the  commanders  in  chief 
of  the  military  forces  in  North  America: 
— and  did  require  fome  exprefs  diredions 
and  inftrudicns  as  to  the  exercife  of  the 
faid  powers.— -And  therefore  tpbefeech  his 
Majefty  to  give  diredions  that  the  powers 
■ and  authorities  granted  in  the  relpediye 
commiftions,  orders,  and  inftrudions 
might  be  amended  in  ,fuch  cafes  where 
they  clafh  with  .each  other,  or  contained 

powers 
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powers  not  warranted  by  law  and  the  con- 
ftltution 

Never  lurely  was  ^ a Itfs  exceptionable 
motion  made  'in  parliament.  Had  thofe 
who  took  the  lead  been  really  inclined  to 
do  what  they  had  folemnly  engaged  to  do ; 
had  they  meant  to  take  the  hate  of  Ame- 
rica into  ferious  confideration,  Vv^hat  one 
fhould  have  expected  is,  that  inflead  of 
Hiding  the  motion,  they  would  have  pro- 
moted a full  enquiry.  If  the  momentary 
eftablithment'^of  a commander  in  chief, 
independent  of  the  civil  magiftrate,  was  at 
all  to  be  jilftified,  ‘it  muft  be  becaufe,  under 
the  prefent  conftitution  of  the  provincial 
government,  the  power  of  the  civil  magif- 
trate  had  been  found  too  weakfor  the  fup- 
port  of  the  civil  government.  If  this  was 
not  the  cafe  the  eftablilhment  of 'fuch  a 
commander  fliduld  be  revoked  : if  it  was 
the  cafe,  it  was  the  duty  of  thofe  who  ad- 
vifed  this  eftablifhment  to  point  out  this 

^ See  Cpm.  Joiirn.  vol,  xxxii,  p.  967. 

A a 4 


con- 


^3^0  Acts  relating  Part  IIL 

( 

, conflitiitional  weakners,  to  call  on  par- 
'liament  to  apply  a ^onfiitutional  remedy. 
Hen  then  was  offered  as  ^ood  an  oppor- 
tunity  ?s.  could  be  offered,  to  have  the 
whole  fyftem  of  American  government 
fairly  canvaffe4,  -and  to  prepare  the  way 
for  a general  conftitutional  reform. 

Parliament  could  have  grounded  that 
reform  on  a popular  idea  : in  flrengthen- 
ing  the  hands  of  the  civil  magiftrate,  they 
would  not  fo  much  have  feemed  to  have 
been  laying  new  reflraints  on  the  colo- 
nies, as  fhielding  them  from  the  danger 
of  feeing  the  military  erefted  into  execu- 
tors of  the  law.  ' , 

But  fo  it . was,  parliament  chofe  rather 
to  fit  ftill  and  fee  every  afl  of  its  power 
abhorred,  every  aft  of  its  lenity  treated 
with  contempt ; it  chofe  rather  to  negle(3: 
the  recommendation  from  the  throne,  and 
to  forfeit  its  own  engagements,  than  boldly 
enter  on  a fubjeft,  which,  fooner  or  later, 
muff  be  entered  cn  more  fully  : the  hue 
of  refolutioiij  Vvhich  it  had  borrowed  at 

the 
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the  beginning,  was  now  fickened  over, 
and  the  feffions  clof^d  without  having 
done  any  thing  efFedual,  either  to  relieve 
the  complaints  or  check  the  tum’ults  of 
the  colonies.  All  that  it  did  was  to  adopt 
a wretched  pallative. 

“ That  did  but  fkin  and  film  the  ulcerous  part, 

“ While  foul  corruption  running  all  beneath, 
Unfeen,  infeiled”— 
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F.  oceedings  of  the  feventh  fejjions^ 

OW  little  attention,  during  the  fe- 


Ji-  -fi-  cond  and  third  feffions,  was  paid  to 
the  affairs  of  America,  ftrong  as  were  the 
terms  in  which  they  had  been  recom- 
mended from  the  throne,  we  have  already 
feen.  The  three  fucceeding  feffions  paff- 
ed  away,  as  if  they  had  been  equally  for- 
gotten both  by  the  crown  and  by  the  two 
houfes. 

Early  however  in  the  concluding  fef- 
fions an  incident  happened  which  roufed 
the  ruling  powers  from  their  lethargy. 
A meffage  accordingly  was  fent  from 
his  majefty  to  the  two  houfes,  together 
with  certain  papers.  The  meffage  con- 
tained two  requifitions ; the  one  of  a more 
particular  purport,  that  he  might  be  en- 
abled to  put  an  end  to  the  diflurbances 
then  fubfilling;  the  other  in  genera! 
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terms. 
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Jerms,  that  he  might  be  enabled  to  fecure 
the  dependence  of  the  colonies.  The  pa- 
pers contained  a hiflory  of  the  difturlv 
ances.  • » 

The  duty,  payable  in  America,  that 
had  been  im^pofed  on  the  article  of  tea  by 
the  laft  parliament,  this  duty,  we  may  re- 
member, continued  unrepealed.  An  alter- 
ation indeed  had  been  made  refpedling  that 
article  in  the  feffions  preceding  this,  tho’ 
of  a nature  very  different  from  taxation. 
The  duties  paid  here  in  England  under 
the  name  of  cuftora,  upon  its  original  im- 
portation, was  by  a drawback  remitted 
upon  all  teas  exported  to  America ; whe- 
ther exported  by  the  company  diredly, 
or  by  fuch  private  adventurers  as  fhould 
have  purchafed  it  at  their  fales  No- 
thing was  added  on  this  account  to  the 
duties  payable  in  America.  By  this  ope- 
ration the  charge  upon  the  only  article 
that  continued  the  objedb  of  a tax  payable 

*13  Geo  Ilf.  c.  44, 
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-in  America,  was  reduced  to  a pitch  below 
that  at  whi-h  it  fubfifted  here  in  Eng- 
land. 

The  degree  of  prefent  eafe  thus  given 
to  the  Americans,  it  was  hoped,  would 
•completely  calm  their  anxieties  for  the 
future.  The  policy  however  was  not  fo 
refined,  as  to  pafs  upon  a people,  in  whofe 
minds  fufpicion  had  been  rivetted  by  a ten 
years  ftruggle.  This  operation  would 
have  made  it  plaiii  to  them  beyond  a doubt, 
though  it  had  not  been  fo  before,  -that  the  c 
profits  of  that  fpecific  tax  were  not  the 
reafon  of  impofmg  it,  and  that  the  only 
purpofe  of  its  being  kept  alive  w as  to  let 
-in  an  indefinite  train  of  others  that  were 
to  follow.  Indeed  it  was  now  rendered 
impoflible  for  the  moft  credulous  to  be- 
lieve what  had  been  fo  folemnly  averred, 
that  “ his  majefty’s  minifters,’*  allowing 
that  they  07ice  might  have  been,  were 
then  without  any  defign  to  lay  any  farther 
taxes  upon  “ America  for  the  purpofe  of 
I ’ “ raifing 
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‘‘ raifing  a revenue*.”  The  moft  na- 
tural conclufion  to  merv  in  their  temper 
of  mind  was,  thaj;  his  majefty’s  minifters 
were  never  to  be  depended  upon  ; thd  moft 
charitable  conclufion,  that  they  were  not 
710W,  Any  definite  fyftem  of  taxes,  to 
fuch  an  amount  as  could  appear  to  con- 
tain in  itfelf  a fufficient  reafon  for  efta- 
bliftiing  it,  and  could  ferve  to  mark  out 
the  limits  of  the  prefent  exigencies;  any 
definite  fyftem  of  taxes,  however  heavy, 
would  have  affeded  them  lefs  fenfibly, 
than  that  indefinite  and  endlefs  train  which 
their  imagination  painted  to  them  as  a- 
bout  to  be  grounded  on  this  infidious  ma- 
noeuvre. 

The  effeds  of  this  perfuafion  foon  ma- 
nifefted  themfelves  in  adion.  The  Eaft 
India  Company,  who  had  not  that  ftrong 
intereft  which  the  Americans  had  to 
quicken  their  apprehenfions  with  refped 

* See  Lord  Hillfborough’s  Letter,  as  quoted  in 
Mr,  Burke’s  Speech,  p.  25. 
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to  the  confeqiiences  of  this  manoeuvi'e, 
had  been  allured  'by  the  profpeifl;  of  a co- 
pious fale,  and  againft  <the  opinion  of  a 
great  many  of  its  members,  fhVpped  for 
the  colonies  large  quantities  of  the  ob- 
noxious drug. 

The  firft  cargo'^  that  came  to  Bofton 
found  the  inhabitants  determined  at  all 
events  not  to  fuffer  it  to  be  landed.  The 
refolution  was  .communicated  to  the  con-^ 
fignees.  A committee  of  inhabitants  af- 
fociated  to  fee  to  the  obfervance  of  it : and 
the  neceffity  of  returning  vVithout  land- 
ing any  part  of  the  cargo  was  fignified  to 
the  perfons  who  had  the  charge  ofut,  in 
the  ftrongeft  terms.  The  alacrity  of  thofe 

1 

to  whom  this  fingular  mandate  was  ad- 
drefl'ed,  not  correfponding  with  the  im- 
patience of  thofe  who  iflued  it,  the  nego- 
ciation  was  terminated  by  a company  of 
perfons  in  difguife;  v,d"io  after  making 
themfelves  mailers  of  the  velTels  on  board 
of  which  the  commodity  had  been  flowed, 
emptied  the  lading  into  the  fea. 
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Of  this  nature  were  the  diflurbances,  of 
■which  the  papers  comtaiinkated  by  his 
majefty  contained  the  hiftory. 

In  confequence  of  thefe  advicel,  and 
the  meifage  that  accompanied  them,  four 
feveral  ails  were  paft.-*  - ' • 1 

One  to  difcontinue,  for  a certain  time, 
the  landing  or  lading  any'  goods  at  the 
town,  or  within  the  harbour  of  Bofton 
A fecond,  for  the  impartial  adminiftra- 
tion*  of  juftice,  in  the  cafes  of  perfons  quef- 
tioned  for  any  aits  done  by  them  in  the 
execution  of  the  law,  or  for  the  fuppref- 
fon  of  riots  and  tumults  in  the  province 
of  MalTachufet’s  Bay  f.  ' >' 

A third  for  the  better  providing  fuitable 
quarters  for  the  officers  and  foldrers  in 
North  America:}:. 

. • And 

* 14  Geo.  III.  c.  19, 
t 14  Geo.  III.  c.  39. 

J 14  Geo.  III.  c.  54. — As  this  aft  only  pro- 
vides that  the  troops  fliall  be  quartered  there,  where 
their  prefence  may  be  required  j as  the  Americans, 
i.T  honouring  it  with  a place  among  their  lift  of 

grievances. 
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And  a fourth  for  the  better  regulat- 
ing of  the  <;  government  of  the  pro- 
vince of  Maffachufet’s  Bay  in  New  Eng- 
land 

To  thefe  we  may  add  a fifth  a£t,  for  re- 
gulating the  government  of  the  new  ac- 
quired province  of  Quebec  f.  Not  taat 
the  lafi;  ad;  had  any  avowed  conne>'rion 
with  his  majefty’s  melTage,  or  wiia  the 
.difturbances  on  which  that  mei  age  was 
founded ; or  with  any  of  the  griefs,  real, 
or  pretended,  of  which  the  old  colonies 
had  complained.  1 add  it  here,  becaufe 
it  makes  a part  of  the  colonial  fyftem 
of  government : and  becaufe  the  General 
Congrefs,  as  it  calls  itfelf,  has  thought 
proper  to  rank  it  now  in  the  number  of 
their  grievances. 

grievances,  have  not  ftated  any  fpecific  objection  to 
it,  it  will  be  fufficient  juft  to  have  n.imed  it.  In 
fa£l  the  troops  might  as  well  be  recalled,  as  fta- 
tioned  in  barracks,  where  they  cannot  be  ready  to 
do  the  duty  for  which  they  are  fent. 

* 14  Geo.  III.  c.  45. 

f 14  Geo.  III.  c.  83. 
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Of  thefe  five  ads,  the  firft  three 
are  only  temporary  rpmerlies  applied  to 
temporary  evils.  The  tv^o  laft  feem*  in- 
tended as  parts  of  a general  and  per- 
manent plarii 


■y 
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SECT.  V. 


. AB  for  Jhuttmg  tip  the  port  of  Bofon, 
HE  preamble  of  this  ad  fets  forth 


that  commotions  and  infurredions. 


fubverfive  of  his  majefty’s  government, 
and  deftrudive  of  the  public  peace,  had 
been  raifed  and  fomented  in  Bofton : that 
during  the  courfe  of  thefe  infurredions, 
fome  valuable  cargoes  of  tea  bdonging  to  ' 
the  Eaft  India  company  had  been  deftroy- 
ed : that  while  things  continue  in  this 
fituation,  commerce  cannot  be  fafely  car- 
ried on  ; nor  the  cuftoms,  payable  to  his 
majefty,  be  colleded ; and  that  it  is  there- 
fore become  expedient  that  the  officers  of 
his  majefty’s  cuftoms  fliould  be  removed 
from  thence. 

It  is  then  enaded,  that  from  the  twenty- 
firft  of  June  then  next  enfuing,  no  goods 
whatever  ffiall  be  exported  from,  or  im- 
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ported  to,  the  port  or  harbour  of  Boflon, 
under  penalties  thereir*  fpeoified. 

In  order  the  jnore  furely  to  pro^nde*  for 
the  efficacy  of  this  prohibition,  a’kind  of 
introdudiory  offence,  is,  by  another  claufe 
fuperadded  to  the  main  offences  created  by 
the  foregoing.  Veffels  are  forbidden  to 
lie  at  anchor,  or  to  hover  within  a league 
of  the  faid  port  or  harbour  ; and  to  enforce 
this  prohibition,  power  is  given  to  any 
officer  of  the  navy,  or  of  the  cufloms,  to 
feize  and  confifcate  any  veffel  not  depart- 
ing after  a proper  warning,  therein  fpe- 
cified  “ to  fuch  flation  as  the  faid  officers 
“ fhall  appoint,”  or  to  fome  other  port. 

From  this  general  prohibition  are  ex- 
cepted fores  for  his  majefty’s  ufe ; fuel 
and  viduals  brought  coaft-wife  from  any 
part  of  the  continent  of  America,  for  the 
neceffary  ufe  and  fuftenance  of  the  inha- 
bitants; and  alfo  all  flips  which  were  ac- 
tually within  the  faid  harbour,  on  the  faid 
firft  day  of  June,  either  laden,  or  with  in- 
B b 2 
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tentioa  to  lade  or  land  any  goods,  and 
which  fhould  depart  within  fourteen  days'. 

Power  is  given  to  his.  majelly  in  his 
privy  council,  whenever  it  fhall  there  be 
made  to  appear  to  him,  that  peace  and  obe- 
, dience  to  the  laws  are  Jb  far  reftored,  as 
that  trade  may  be  fafely  carried  on,  and 
the  cuftoms  duly  colledled,  to  fix  the  ex- 
tent and  bounds  of  the  harbour,  and  fuch 
quays  and  wharfs  therein  for  landing  or 
lading  goods  ; and  to  appoint  fuch  a num- 
ber of  officers  of  the  cuftoms  as  he  fees  fit; 
which  quays  and  wharfs,  and  no  other, 
fhall  be  open  for  the  landing  or  lading  of 
goods. 

This  power  however  Is  not  to  be  exer- 
elfed  till  his  majefty  fhall  be  duly  inform'- 
ed  in  council,  that  full  fatisfadlon  has 
' been  made  to  the  Eaft  India  company  for 
the  tea  deftroyed ; as  wtH  as  to  the  cuf- 
tom-houfe  officers,  and  others,  for  the  da-, 
mage  they  may  have  fuftained  by  the  in- 
furrcdions  in  the  preceding  months  of 
December  and  January. 


This 
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This  is  a temporary  a£t  of  coercion : 
and  I cannot  fee  that  any  reafonable  ob- 
je<n;ion  lies  againfl  it.  Two*obje£tions  were 
however  made»to  it. — That  it  condemned 
the  town  unheard  ; and  that  it  involved 
the  innocent  with  the  guilty. 

As  to  the  firft  of  thefe  objedilons,  what 
occafion  was  there  to  hear  the  to.wn  of 
Boflon  ? were  not  the  fads  fufficiently 
notorious  ? that  from  the  beginning  of 
November  to  the  feventeenth  of  Decem- 
ber, alTociations  had  been  formed  at  Bof- 
ton,  denying  the  power  or  efficacy  of  ads 
of  parliament : that  at  public  meetings, 
confifting  of 'many  of  the  principal  inha- 
bitahts  of  Bqfton,  nightly  watches  had 
been  appointed  to  prevent  the  landing  of 
the  tea  : that  from  thefe  meetings,  orders 
had  been  fent  to  the  confignees  not  to  re- 
ceive it;  to  the  mafters  of  the  ffiips  not 
to  unlade  it,  but  to  return  back  to  Eng- 
land with  it:  thatatlaft,  "vyhen  the  tea  had 
lain  fo  long  in  the  harbour  without  clear- 
j&nee,  that  it  would  the  next  day  have 
B b 3 beer} 
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been  liable  to  be  feized,  and  fo  landed  by 
the  officers  of  the  cuftoms,  it  was  public- 
ly and  openly  deftroyed ; deftroyed  by 

t 

perfons  In.  difgaife  indeed,  but  ading  to 
all  appearance  under  the  guidance  of  thefe 
public  meetings  : — All  thefe  were  circum- 
flances  that  appeared  from  accounts  pub- 
liffied  by  order  of  their  meetings ; in  pa- 
pers under  their  own  direction. 

Thefe  accounts  indeed  fpeak  of  thofe 
who  deftroyed  the  tea,  as  of  perfons  who  by 
a difguife  they  had  affumed  had  rendered 
themfelves  undiftinguiffiable  ; byt  this  was 
a veil  too  thin  to  conceal,  nay  we  may 
venture  to  fay,  v/as  never  meant  to  conceal 
the  real  authors.  The  outrage  committed, 
if  fo  they  will  have  it,  by  unknown  in- 
dividuals, was  adopted  by  the  public : 
and  the  defirudion  of  the  odious  weed  was 
openlyjuftified,  as  the  only  means  which 
now  remained  to  prevent  its  landing. 

In  truth,  if  the  ad  Impofing  the  duty 
on  this  commodity,  was  in  their  opinion 
fuch  an  infringement  on  their  liberties  as 

juftifted 


Sed.  V.  TO  THE  Colonies. 


375 


juftified  refiftance,  they  could  not  well 
have  done  lefs  than  what  they  did.  But 
the  queftion  before  us  is  not  concer^;iing 
the  propriety  df  what  was  done,  ^but  con- 
cerning the  ground  there  was  for  being 
perfuaded  that  it  was  done;  whether  the 
violences  alledged  were  fufficiently  au- 
thenticated for  parliament  to  proceed  ei- 
ther to  ads  of  indemnification,  if  it  was 
thought  proper  to  give  up  its  authority; 
or  to  ads  of  vindication,  if  it  was  thought 
proper  to  maintain  it.  r 

Let  us  put  the  cafe  of  a foreign  prince : 
fuppofe  the  king  of  Spain.  He  thinks  fit  to 
interpret  an  article  of  treaty,  as  if  it  ex- 
cluded Britifh  fhips  from  trading  to  any 
given  port,  or  in  any  given  corhmodity : 
to  which  port,  and  in  which  commodity, 
the  treaty,  according  to  our  interpretation, 
gave  us  a full  right  of  trading  :~-a  fecre- 
tary  of  ftate  receives  intelligence  that  the 
Spaniards  had  aded  precifely  in  the  fame 
manner,  as  the  Bofionians  have  done : 
this  account  comes  to  him  from  the 
B b 4 owners 


37.6  Acts  relating  Part  III. 

Qwtiers  of  vthe  fhips,  from  the  confignees 
at  the  factory,  and  is  moreover  confirmed 
to  him  by  the  papers  regularly  publifhed 
linder  the  authority  and  infpedion  of  the 
Spaniards.  Will  any  man  fay  this  is  not 
fufficient  evidence,  fufficient  notoriety,  to 
proceed  upon  ? Upon  one  half  of  that  evi- 
dence, Mr.  Pitt’s  advice  would  have  been 
to  fit  out  a fleet,  and  demand  fatisfa(Stioi:i 
at  the  cannon’s  mouth. 

What  farther  evidence  therefore  could 
reafonably  be  required,  is  more  than  I can 
perceive ; and  unlefs  parliament  meant  to 
give  up  its  rights  entirely,  I fee  not  how 
it  could  have  proceeded  in  a milder  ftrain. 

The  officers  of  the  cuftoms  had  been 
forcibly  debarred  from  the  exercife  of  their 
duty.  What  could  the  ad  do  lefs  than 
jrecal  thofe  officers  from  a flatipn,  in  which 
the  violence  of  the  people  had  rendered 
Jtheir  prefence  ufelefs  ? Having  done  thus 
much,,  how  could  it  do  otherwife  than 
put  a total  flop  to  the  commerce  of  the 
place,  unlefs  by  giving  to  jt  a total  exemp- 
tion 
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tion  from  the  burthen  of  thofe  impolts,  of 
which  the  officers  had  the  charge,  it  re- 
warded where  it  mear/t  to*puniffi?  His 
majefty’s  Britiffi«fubjeds  (to  fay  nothing  of 
the  deftrudion  of  the  fubjed  malter  of 
their  trade)  had  been  debarred,  by  the  A- 
mericans,  the  common  liberty  of  trading. 
What  could  be  more  confonant  to  all  the 
ordinary  notions  of  juftice.  current  among 
mankind,  than  to  puniffi'  the  authors  of 
this  oppreffion,  by  giving  the  oppreffiors 
themfelves  a tafte  of  it  ? 

Care  is  taken,  in  the  mean  time,  to  pre- 
vent the  punifliment  from  running  into 
excefs,  and 'beyond  what  feemed  neceffary,  , 
for  the  purpofe  of  prevention,  as  to  the 
meafurey  the  objed,  or  the  continuance  of 
jt.  The  means  are  alfo  given  of  feledirtg 
from  amongft  the  croud  of  delinquents 
tljofe  whona  a pre-eminence  jn  delinquency 
might  render  6t  objeds  for  a pre-eminence 
io  puniffiment,  ,whofe  ftronger  bias  re- 
quired a ftronger  balance  to  corred  it. 

Care 
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Care,  for  example,  is  taken  to  leave  the 
port  open  for  provifions  ; to  prevent  fhips 
already  there  from*  fuffering  by  a regula- 
tion they  could  not  be  ap|7riled  of.  The 
duration  of  the  act  depends  on  the  Boftoni- 
ans  themfelves  ; and  the  power  left  in  the 
hands  of  the  crown  of  appointing  the 
wharfs  and  quays,  where  exclufively  goods 
are  thereafter  to  be  laden  or  unladen,  is 
only  a power  of  diredting  the  greatelt 
weight  of  punifhment  againft  the  greateft 
body  of  delinquency.  This  power  indeed 
may  be  abufed  ; and  fo  may  any  power, 
in  the  exercife  of  which  the  king,  or  any 
other  magidrate,  may  ufe  his  difcretion. 
In  whatever  hands  it  had  been  lodged,  it 
was  liable  to  abufe  ; yet  the  fame  power 
has  been  given  to  the  crown  here  in  Eng- 
land, by  different  adts  of  the  legiflature, 
where  the  fame  reafons  did  not  fubfift 

* See  I Eliz.  c.  ii.  13  & 14  Car.  IT.  c.  ii. 
Blackftone’s  Commentaries,  Book  I.  c,  7. 
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But  againft  this  a£t  there  is  yet  another 
objedion  : in  one  common  punifhment 
it  involves  both  guilty  and  innocent ; apd 
it  is  therefore,  w&  are  told,  unjuft. 

He  who  urges  this  topic  of  accufation, 

' — and  none  has  been  urged  more  univer- 
fally,  or  with  greater  vehemence — does  not 
rightly  confider  the  end  of  punifhment. 

It  may  feem  ftrange  at  firft  fight,  yet  it 
is  moft  certainly  true,  that  this  plea,  le- 
velled as  it  is  againft  feverity->  and  urged  on 
behalf  of  lenity,  is  built  on  the  favage 
principle  of  ‘vengeance. 

If  vengeance  be  the  end  of  punifhment, 
that  punifhment  which  ads  upon  him  who 
did  not  do  the  obnoxious  ad,  as  well  as 
upon  thofe  who  did  it,  is  certainly  impro- 
per. If  it  is  with  A I am  angry  ; the 
fufferings  of  A may  give  me  fatisfad;ion, 
but  the  fuffering  of  B,  with  whom  I am 
not  angry,  will  give  me  none.  Were  I to 
beat  A,  who  had  angered  me,  my  beha- 
viour might  perhaps,  according  to  the  cir- 
cumftances  of  the  quarrel,  be  approved ; 

were 
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were  I to  beat  B,  or  any  other  perfon  who 
had  not  angered  me,  I fhould  certainly  be 
cordemned  : every'^mouth  would  exclaim^ 
and  with  reafon,  that  my  behaviour  was 
unjuil. 

Individuals  obeying  the  impulfe  of  paf- 
fion,  ading  on  the  felfilh  principle,  punilh 
becaufe  they  are  angry,  and  within  cer- 
tain bounds,  upon  certain  occalions  ; the 
InfFrage  of  mankind  in  general  allows 
them  to  do  fo. 

But  furely  .governments,  magiftrates,  as 
fuch,  do  not  punilh,  becaufe  they  are  an- 

f 

gry, — at  leaft  they  not.  Thus  much 

at  leaft  v^ill,  I fuppofe,  be  acknowledged 
on  all  hands,  that  were  it  certain,  that  in 
any  inftance,  the  legiflature  puniftied  a 
man,  or  fet  of  men,  becaufe  the  members 
who  compofed  the  legiflature  were  angry 
with  them,  and  for  no  other  reafon,  every 
man  would  certainly  cry  fliame  on  fuch  a 
legiflature. 

The  end,  the  only  defenfible  end,  of  pu- 
nilhment  infilded  by  public  hands,  is  the 

fup' 
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fuppreflion  of  mifchief ; of  that  particulaf 
inifchief,  the  fenfe  of  whicl^was  the  caufe 
of  punilhment  being  thought  of.  Mow 
whether  this  end,  the  fuppreffionipf  mif- 
chief,  be  obtained  by  the  punifhment  of 
A,  who  was  the  author  of  it,  or  of  B,  who 
was  not  the  author  01  it,  does  not  make 
fo  material  a difference,  as  at  firlf  fight, 
we  are  apt  to  think  : provided  always, 
that  the  fum  of  evil  introduced  by  the  pu- 
nifhment,  be  in  neither  cafe  greater  than 
what  is  neceffary  for  the  fuppreffion  of  the 
mifchief. 

True  it  is,  that  the  fuffering  of  B,  who 
is  npt  guilty,  is  a thing  by  no  means  to  be 
wifhed  ; but  neither  is  the  fuffering  of  A, 
who  is  guilty,  a thing  at  all  to  be  wifhed, 
unlefs  upon  the  principle  of  vengeance, 
which  we  have  reprobated  above.  That 
the  mifchief  could  be  fuppreffed  without 
✓ the  fuffering  either  of  the  innocent,  or  the 
guilty,  were  a thing  devoutly  to  be 
wifhed, 


It 
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It  is  alfo  true,  that  were  a man  to  chufe, 
it  is  againft  A,  Wcho  is  guilty,  that  he 
would  level  the  punifhme^t,  much  rather 
than  againft  B,  who  is  not  guilty.  He 
would  do  this  for  the  eafe  of  his  own  mo- 
ral feelings.  He  would  do  it  to  fave  that 
diflatisfadion,  which  reafonable  or  unrea- 
fonable,  is  fure  to  arife  in  the  breafts  of  the 
multitude,  from  the  principles  above  fet 
forth.  A diflatisfacftion,  which  increafes 
the  fum  of  evil,  introduced  by  the  punifti- 
ment,  and  which  therefore  is  to  be  de- 
duced from  the  total  account  of  the  utility 
of  the  meafure. 

But  if,  after  all,  the  evil  of  the  punifli- 
ment  in  this  mode  can  be  lefs  than  the 
evil  of  the  mifchief,  and  there  be  no  other 
way  in  which  the  mifchief  can  be  fup- 
prefled,  at  a lefs,  or  equal,  expence  of  pu- 
niftiment  ; the  magiftrate  has  but  one 
mode  of  conduft  to  purfue,-  if  he  would 
do  his  duty.  He  muft  punifh  the  inno- 
cent, or  betray  his  duty. 


One 
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One  confideration  may  help  to  recon- 
cile him  to  this  irkfome  necqjlity.  Taking 
the  whole  fum  of  innocence  into  the  dc- 
count,  that  is,  the  whole  number  of  in- 
nocent perfons  affeded,  either  by  the  in- 
fliction of  the  punifhment,  or  the  conti- 
nuance of  the  mifchief,  it  will  appear, 
that  lefs  detriment  accrues  to,  lefs  fuffer- 
ing  is  laid  on,  innocence  by  this  compli- 
ance, than  would  be  laid  on,  or  accrue  to 
it,  in  refufing  to  comply.  Innocence  fuf- 
fers,  it  is  true,  by  the  infliction  of  punifli- 
ment ; but  innocence  would  alfo  fufl^er, 
and  that  by  a fuppolition  to  a degree  flill 
great‘?r,  by  a continuance  of  the  mifchief ; 
for  if  the  evil  of  the  mifchief  be  not  greater 
than  the  evil  of  the  puniihment,  no  pu- 
nifliment,  no  aCt  of  power,  ought  to  be 
exerted.  The  benefit  of  the  meafure  cal- 
culated for  relief,  will  not  bear  the  ex- 
pence of  it  % 

* Every  aCl  of  authority  of  one  man  over  another, 
for  which  there  is  not  an  abfolute  neceffity,  is  ty- 
rannical. Beccaria, 


He 
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He  who  (hould  extend,  or  think  I 
meant  to  extend,  ^this  idea  fo  far  as  to 
confound  innocence  and  ^uilt,  or  to  mete 
out  to  both  alike,  in  any  cafe  where  a 
diftindioU  can  p'oflibly  be  drawn,  the  fame 
meafure  of  favour  or  difcountenance, 
would  either  argue  very  ill  himfelf,  or  " 
make  a very  unfair  ufe  of  my  principles. 

It  is  only  the  impradticability  of  fevering 
the  innocent  from  the  guilty,  nor  even  that 
fingly,  that  can  juftify  the  involving  of 
them  in  one  common  punifliment.  Not  to 
make  a diftindion,  where  it  b?  pradicable 
to  make  a diftindion,  between  guilt  and 
innocence,  is  to  deftroy  the  efficacy  of 
punifliment  as  a fpur  to  adion.  To  pu- 
nifli  the  innocent,  where  the  continuance 
of  the  mifchief  to  be  prevented  by  puriiffi- 
ment,  would  not  be  a greater  evil  to  the 
innocent,  than  the  evil  they  fuffer  by  the 
punifliment,  we  have  already  faid,  and 
muft  again  repeat,  would  be  an  arbitrary 
and  cruel  exertion  of  power. 

Under 
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Under  thefe  leftridions  let  us  apply 
this  maxim  to  the  aft  before  us. 

There  are  but,  two  ways  of  punilhing  : 
“individually,  or  colleftively.  To  pu- 
nilh  individually,  you  muft  punifh  judi- 
cially ; and  to  punifh  judicially,  there 
muft  be  a trial.  But  it  is  vain  to  try, 
where  you  are  fure  before-hand  there  caa 
be  conviftion.  There  can  be  no  alTurance 
bf  conviftion,  be  the  guilt  ever  fo  indif-* 
putable,  where  the  probability  is,  that  the 
jury  are  accomplices  with  the  culprits. 
Accomplices  will  not  convift  one  another, 
W'hen  they  Can  avoid  it.  Juries  will  not 
convi<^,  as  for  an  aft  of  guilt,  for  an  aft 
in  which  they  are  perfuaded  in  their  con- 
fcience,  there  is  no  guilt,  much  lefs  for  an 
aft,  which  they  are  perfuaded  is  merito- 
rious. Could  it -be  expefted,  that  a jury 
of  Jacobites  would  convift  a man  of  high 
treafon  for  adhering  to  the  Pretender  ? . 
Conceive  the  Pretender,  by  a miracle  of  an 
avenging  deity,  placed  on  the  throne  of  , 
thefe  kingdoms j would  a free  jury  of 
C c whig 
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whigs  convid  a man  of  high  treafon  for 
adhering  to  king  George  ? Juft  as  foon 
would  a jury  of  Boftonians  have  convided 
the  Mr  hawks  of  guilt  for  deftroying  the 
tea. 

In  difproof  of  this  laft  aflertion,  indeed, 
a precedent  is  cited  : the  acquittal  of  cap- 
tain Prefton  was  urged  in  an  addrefs  to  the 
houfe  againft  this  very  bill,  as  a proof  that 
the  due  courfe  of  law  held  out  redrefs  for 
any  injury  fuftained  in  America  : but 
however  it  may  feem,  on  a fuperficial 
view,  a little  attention  will  Qonvince  us, 
that  the  cafes  are  not  parallel.  There  is 
furely  a wide  difference  between  abfolving 
a man,  who  being  charged  with  an  ad  of 
enmity-i  appears  after  all  not  to  have  com- 
mitted it ; and  the  deftrudion  of  a friend 
for  the  very  ad,  whereby  he  proved  him- 
felf  a friend. 

In  fuch  a cafe  it  can  hardly  be  con- 
ceived, that  thofe  who  contend  againft 
colledive  punifhment  can  really  mean  any 
thing  but  univerfal  impunity : — thinking 
8 the 
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the  Americans  In  the  right^to  refift, 
cunque  modo^  they  of  courfe  are  aga^nft 
their  being  punifhed  at  all. 

But  when  it  was  already  decided,  that 
they  fhould  be  punifhed, — and  fuch  was 
the  opinion  of  the  whole  houfe  : — when 
the  only  queftion  was  how  they  fhould  be 
punifhed,  it  is  but  aBum  agere  to  contend 
againft  this,  or  that  mode  of  punifhment, 
without  attempting  to  point  out  a better. 
Suppofing  it  even  erroneous, or  crim'inal,  to 
have  adopted  compulfive  meafures ; yet  to 
urge  that  as  a new  crime,  which  was  the 
neceffary  confequence  of  fuch  a refolution 
once  adopted,  is  but  a piece  of  party  difin- 
genuity,  eafier  to  be  excufed  than  ju  hi  lied. 

A difcriminating  punifhment  we  have 
already  feen  could  not  be  exercifed,  becaufe 
all  convidion  of  the  guilty  appeared  im- 
poflible.  A colledive  punifhment  became 
therefore  neceffary  ; that  is,  a punifhment 
which  involves,  to  a certain  degree  at  leaf!:, 
the  innocent  with  the  guilty, 

C c 2 
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Nor  is  this  mode  of  punifhment,  how- 
eve.’  it  may  have  been  exclaimed  againft  on 
the  prefent  occahon,  unh:nown<  to  or  in-> 
frequent  in  our  law. 

By  the  inftitution  of frank  pledge^  attri- 
buted, I think,  to  Alfred,  every  man  was 
made  refponfible,  that  is,  was  to  a certain 
degree  punifhable,  for  the  delinquency  of 
every  other  man  in  the-  fame  decennary. 

The  whole  fyftem  of  the  law  on  forfei- 
tures for  high  treafon  is  built  upon  this 
principle,  of  collective,  or  vicarious,  pn- 
nifhment.  And  the  only  objection  to  this 
application  of  the  principle  in  this  parti- 
cular cafe  is,  that  here  it  is  eafy  to  fever 
tlie  father  from  the  children,  the  guilty 
from  the  innocent. 

Corporations,  where  this  feveration 
cannot  be  made,  are  often  punifhed  for, 
the  mifdemeanors  of  their  members.  And 
no  man  thinks  it  unjuft. 

* See  Blackkone’s  Commentaries,  vol,  i.  p, 

113- 
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Hundreds  are  charj^ed  fpr  damage  fuf- 
tained  in  the  maiming  of  cattle^,  &c.  ’and 
for  robberies  committed  between  fun  and 
fun  ■f. 

Hufbands,  in  the  opinion  of  Hawkins 
are  anfwerable  for  their  wives  in  the  pe- 
cuniary penalty  inflided  by  a penal  fta- 
tiite. 

A mafter  is  indidable  for  a nuifance 
done  by  his  fervants  § ; he  is  refponfible 
for  his  fervant  in  publifliing  a libel  ||.' 

Though  a Iheriff  cannot  be  punilhed  as 
for  a felony,  for  a voluntary  efcape  of  a 
felon  permitted  by  the  goaler ; yet,  “ whe- 
“ ther  the  efcape  be  voluntary,  or  negli- 
“ gent,  the  flierilF  may  be  indided  for  it 
“ fo  as  to  fubjed  him  to  a great  fine  and 

■*  9 Geo.  22,  f.  7. 

■ f 27  Eliz.  c.  13.  29  Geo.  II.  c.  36.  f.  9. 

t See  I.  p.  3. 

§ Lord  Raymond,  264.  Burn  on  Servants, 
x'xiii.  146.  Bacon’s  Abridgment,  tit.  Mafter  and 
Servant. 

11  See  three  ftrong  cafes,  in  2 Seff,  Cafes,  33. 

C c 3 “ impri- 
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“ imp^ifonment,  for  the  offence  of  his 
“ gdkler,  though  not  to  make  him  guilty 
“ of  feloruy  And  this  it  ftiould  be  ob- 
ferved,  is  a much  ftrongcr  cafe  than  that 
of  a mafter  being  criminally  refponfible  for 
the  ad  of  his  fervant,  efpecially  if  a me- 
nial fervant,  over  whom  he  is  fuppofed  to 
have  a much  greater  and  more  conftant  in- 
fluence, than  what  a flieriff  has  over  his 
goaler. 

By  the  conventicle  ad  t,  in  cafe  of  the 
poverty  of  one  perfon  prefent  at  a conven- 
ticle, and  therefore  fubjed  to  a line  of  five 
{hillings  for  the  firft,  and  ten  Ihillings  for 
the  fecond,  offence,  the  penalty  is  direded 
to  be  levied  on  any  other  perfon  prefent,  fo 
that  no  one  bear  more  than  ten  pounds. 

By  the  Mutiny  Ad:j:,  if  a foldier  de- 
ftroys  game,  the  commanding  officer  for- 
feits twenty  Ihillings  ; and  if,  after  con- 

* I Holt.  C.  P.  507.  Dalton,  c.  ^106.  Doc- 
tor and  Student,  42. 

f 21  Car.  11.  c.  I.  f.  2,  3. 

X See  Dialogue  on  Game  Laws,  34.  14. 

“ vidion, 
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vidion,  he  does  not  pay  the  forfeiture, 
within  two  days  of  the  demand  being  rr\ade 
by  the  conftable  or  overfeer,  he  lofes  Vis 
commiffion.  ^ 

It  appears  then,  that  the  principle 
adopted  by  this  ad,  the  principle  of  apply- 
ing colledive  and  vicarious  punifhments, 
of  involving  the  innocent  with  the  guilty, 
whenever  fuch  involution  is  neceflfary  to 
the  fuppreffion  of  mifchief,  is  warranted 
by  the  general  fpirit  and  pradice  of  our 
law,  as  well  as  is  this  cafe  juftified  by  ne- 
ceffity  t*  j 

In  farther  defence  of  the  ad  in  qufefliion, 
let  it  be  added,  that  the  primary  intent  of 
it  was  not  that  either  the  innocent  fhould 
fuffer,  or  the  guilty ; but  that  the  inno- 
cent fhould  hand  up  and  join  in  meafures 
for  compelling  the  guilty  to  repair  the 
mifchief  they  had  done,  and  to  return  to 

t See  many  other  cafes  cited  in  Yorke’s  Confi- 
deration  on  the  Law  of  Forfeitures  for  High 
Treafon. 

C c 4 
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obedience  to  the  laws.  If  the  parties  fup-* 
pofed  innocent  did  this,  no  punilhment  at 
all  would  enfue  j if  they  did  not,  if  they 
tamely  fate  fill,  and  gav£  way  to  the  en- 
terprizes  of  the  guilty,  they  ceafed  to  be 
innocent  they  became  accomplices  with 
the  guilty. 
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SECT.  'Vr.  ' 

> 

jd^  for  the  imp'artial  adminif  ration  of  juf- 
tke  in  the  cafe  of  perfons  queftioned  for 
any  a6i  done  in  the  execution  of  the  law 
in  Majfachifef  s Bay, 

TH  E preamble  of  this  ad  fets  forth, 
that  an  attempt  had  lately  been 
made'  in  Maflachufet’s  Bay  to  throw  off 
the  authority  of  parliament,  by  refifting 
avowedly,  and  by  open  force,  the  exe- 
cution of  certain  of  its  ads  : that  it  is  of 
the^utmoft  importance  to  the  general  well- 
fare  of  the  province,  and  the  re-eftablifh- 
ment  of  lawful  authority,  that  neither  the 
magiftrates  ading  in  fupport  of  the  laws, 
nor  fubjeds  affifting  them  therein,  fhould 
be  difeouraged  from  the  proper  difeharge 
of  their  duty  by  an  apprehenfion  of  their 
being  tried  before  perfons  who  do  not  ac- 
knowledge the  validity  of  the  laws,  in  the 
execution  of  which,  nor  the  authority  of 

the 
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fhe  magiftrates  in  fupport  of  whom,  fuch 
afls  bad  been  done. 

It  is  then  enacted',  that  if  any  inquifi- 
ticn,  or  indictment  lhall  be  found  or  any 
appeal  fued  againfl  any  perfon  for  mur- 
ther,  or  other  capital  offence  in  Maffa- 
chufet’s  bay;  and  it  lhall  appear  by  infor- 
mation given  upon  oath  to  the  governor, 
that  the  fadb  was  committed  by  the  per- 
fon accufed,  either  in  the  execution  of  his 
duty  as  a magiflrate,  for  the  fuppreffion 
of  riots,  or  in  fupport  of  the  laws  of  the 
revenue ; or  in  the  difcharge  of  his  duty 
as  an  officer  of  revenue— or  under  the  di- 
rection, or  order  of  a magiflrate  : and  if 
it  ffiall  alio  appear  by  the  fatisfaCtion  of 
the  governor,  that  an  indifferent  trial 
cannot  be  had  within  the  province,  then 
the  governor,  with  the  advice  of  his  conn- 
cilj  may  fend  the  party  accufed  to  be  tried 
either  in  fome  other  colony,  or  in  Great 
Britain. 

The  witneffes,  whofe  evidence  ffiall  be 
defired,  either  by  the  profecutor,  or  the 

culprit, 
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culprit,  are  to  be  bound  over  to  give  evi- 
dence at  the  time,  and  place  pf  trial,  xind 
the  governor  is  to  aflefs  a reafonable  Al- 
lowance to  the  witnefles  fo  bound  over: 
to  be  paid  by  the  officers  of  the  cuftoms. 

The  witneffes  are  to  be  free  from  all 
arrefts,  and  reftraints,  in  any  adion  or 
fuit,  during  the  time  of  their  going  to, 
Haying  at,  and  returning  from  the  place 
of  trial. 

The  perfons  accufed  are  to  be  admitted 
to  bail.  Judges  are  to  poftpone  the  trial 
of  fuch  perfons,  and  admit  them  to  bail 
for  a reafonable  time,  if  they  fignify  their 
defire  of  applying  to  the  governor  for  the 
benefit  of  this  ad. 

Care  is  taken  to  obviate  the  failure  of 
juftice  from  indidments  quaffied,  or  ad- 
judged bad  upon  demurrer. 

The  ad  is  to  continue  for  three  years. 

A more  ftridly  necelfary  ad  than  this 
can  fcarcely  be  imagined.  Yet  the  terms 
in  which  it  has  been  fpoken  of  are  per- 
fedly  aftoniffiing;  thofe  who  employed 

them, 
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them,  one  fhould  think,  had  together  with 
ail  tamper  put-  Iway  all  fhame.  In  their  pe- 
tkibn  to  the  king  the  American  Congrefs 
exprefsc  themfelves  perfedly  fatisfied  that 
the  efFeds  of  it  will  be  “ that  offenders 
“ will  efcape  legal  punifliment.”  In  their 
addrefs  to  the  “ good  people  of  England  * 
they  go  fo  far  as  to  call  it,  “ an  ad  to 
“ proted,  indemnify,  and  fcreen  from 
“ punifhment,  fuch  as  might  be  guilty 
even  of  murther,  in  endeavouring  to 
‘‘  carry  the  oppreffive  edids  of  parliament 
“ into  exdcution  — In  their  ‘addrefs  to 

the  inhabitants  of  the  colonies  they  rife  if 
poflible  ftill  higher  in  their  extravagance, 
and  ftyle  it  “ an  ad  for  indemnifying  the 
“ murderers  of  the  inhabitants  of  Maffa- 
“ chufet’s  Bay  7.”  ' , 

In  the  ad  we  have  feen,  whafcan  there 
be  to  deferve  thefe  frantic  appellations  ? — 
What  is  it  that  it  does,  more  than  con- 

* See  Vo^s  and  Proceedings  of  the  American 
Continental  Congrefs,  p.  27. 
t See  ib.  p.  59. 
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vey  a general  fecurlty  to  the  officers  of 
the  executive  power  ? 1 ^ 

It  does  not  alter  the  mode  of  trial ; the 
trial  is  ftill  to  be  by  a jury.  In  this  cafe 
indeed,  the  jury  cannot  be  of  the  vicin- 
age. But  that  circumftance  is,  or  is  not 
an  advantage,  as  it  may  happen.  It  may, 
or  may  not,  be  right  that  they  be  “ next 
neighbours.”  It  is,  and  muft  always 
be  right  that  they  be  fuch,  as  to  ufe  the 
words  of  an  antient  ftatute,  (hall  be  moft 
“ fufficient,  and  lead;  fufpicious 
Were*  an'  officer  of  the  revenue  to  be  ac- 
cufed  of  murder  in  the  difcharge  of  his 
dut^  here  in  England — would  it  be  right 
to  have  a jury  from  a town  inhabited  on/y 
by  frauglers,  merely  on  account  of  their 
being  of  the  vicinage  ? 

In  difputes  between  individual  and  in- 
dividual, though  the  fubjedl  matter  be  of 
no  higher  importance  than  fome  trifling 
claim  of  property,  or  a demand  of  fatis- 

* 28  Ed.  I.  c.  9.  ^ 
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fadion  for  fome  petty  perfonal  injury  ; if 
it  appear,  that  “ ^ cry  is  raifedj  that  the 
“ paffions  of  the  multitude  are  inflamed ; 
“ that  cne  party  is  popular,  and  the  other 
“ a ftranger,  and  obnoxious*:”  it  is  the 
conftant  pradice  under  our  law,  by  means 
of  fome  expedient  or  other,  by  the  autho- 
rity of  fome  court  or  other,  to  change  the 
fcene  of  trial,  and  the  perfons  of  the  triers. 
Can  there  be  lefs  reafon  for  fuch  a pradice 
in  a cafe  of  blood,  where  the  caufe  of  one 
man  is  the  caufe  of  the  very  people,  who, 
were  it  not  for  fuch  provifionj  would  be 
to  try  it  ? 

Nor  even  in  capital  caufes  is  a proviflon 
of  this  nature  without  example  in  our  fta- 
tute  book.  Murders  and  felonies,  com- 
mitted in  any  part  of  Wales,  may  be  tried 
in  the  next  Englifh  county  -f-.  By  a fta- 
tute  of  George  the  Second,  offences  of 
high  treafon  committed  in  certain  coun- 
ties in  Scotland  might  be  tried  in  any 


* Blackftone’s  Comm.  Ill,  384, 
t I Strange  553. 
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other  county  in  Scotland  And  if  the 
whole  kingdom  of  Scotla];id  had  be2n  as 
warmly  attached  to  the  interefts  of\he 
Pretender,  or  as  refolute  to  deny  all  obe- 
dience to  the  lawful  fovereign  as  thofe 
counties  were,  who  can  doubt  but  that 
the  legiflature  would  have  gone  further, 
and  fhifted  even  into  England  the  fcene 
of  trial  ? Nor  let  it  be  forgotten,  that  in 
the  cafe  of  Scotland,  the  legiflature  exert- 
ed its  power  for  the  ftern  purpofe  of  in- 
flicting punifhment  on  the  guilty : where- 
as in  the  acff  before  us,  the  famd  power  is 
exerted  for  the  benign  end  of  favi'ng  the 
innocent  from  undeferved,  or  the  guilty 
from  exceflive  punilhment. 

It  may  be  faid  indeed  that  America  is 
'removed  at  fuch  a diftance  from  Eng- 
land, that  the  cafes  are  not  parallel.  But 
this  local  difference  was  neither  created  by 
parliament,  nor  is  if  changeable  by  it. 
Parliament  can  neither  fwallow  the  wa- 

* 21  Geo,  II.  c.  19, 

ters 
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ters  of  the  Atlantic,  nor  build  a bridgt 
ove^  them.  cNay^  farther, — if  any  one 
colony  can  be  found,  where  an  indifferent 
trial  caL.  be  had,  it  is  not  required  that  ei- 
ther the  culprit  or  the  witneffes  fliould  be 
made  to  crofs  the  feas. 

It  has  been  urged,  that  the  acquittal  of 
captain  Prefton  is  here  at  lead:  a cafe -in 
point,  to  prove  the  needleiTnefs  of  the  pre- 
cautions taken  by  this  adt  againft  par- 
tiality ^in  the  local  judicature.  But  it  is 
not  fo  by  any  means. — At  that  time  the 
judges  affumed  as  the  grou»d  work  of 
their  charge  — that  Prefton  was  in  the 
king’s  peace  : — was  doing  a legal  aft,  in 
difcharge  of  a legal  duty:  — they  from 
thence  deduced,  that  he  w^as  illegally  af* 
faulted ; illegally  put  in  fear  of  his  life  ; 
and  therefore  afted  only  fe  defendendo. 
They  muft  now  affume  another  principle: 
the  ftationing  of  foldiers  in  the  colonies  is 
now  declared  illegal  and  unconftitutional : 
the  appointment  of  a board  of  cuftoms  is 
6 ‘ now 
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now  declared  illegal  and'imconftitutional : 
the  tax  to  be  levied  by  tlje  officer,  of 

that  board  is  now  declared  illegal  and 

• > 

unconftitutional : the  order,  by  which 
the  governor  and  council  may  require 
the  aid  of  the  military,  mull:  now  be  ille- 
gal and'  unconftitutional,  fiiice  the  ap- 
pointment of  the  council"  itfelf  is  declared 
to  be  fo. 

If  it  be  aflumed  as  law  (and  in  the  pre- 
fent  temper  and  difpofition  of  things,  if 
the  judges  d6  not  lay  if  down  as  law,  it  is 
manifeft  the  jury  v/ill  aflume  it)  chat  th6 
King  has‘no  right  to  fend  troops’ to  Bofton  5 
on  tha^  fuppofition,  neither  can  the  officer 
of  thofe  troops  have  any  right  to  place  cen- 
tlnels ; nor  can  a centinel  fo  placed  be  faid 
to  be  in  the  King’s  peace.'  Nor  can  any 
adt  he  does  in  defending  his  poft  be  a le- 
gal adt.  If  it  be  laid  down  as  law,  that 
the  board  of  cuftoms  is  an  illegal  tribunal, 
and  the  tax  they  are  to  levy  an  illegal  im- 
pofition,  then  the  officers  of  the  cuftoms' 
D d are 
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are  neither  more,  nor  lefs  than  robbers ; the 
cxa(^ion  of  the  tax  is  an  ad;  of  robbery: 
anJ  no  ad;  done  in,'  defence  of  the  officers, 
or  in  the  exadion'of  the  ‘tax  can  be  legal. 
If  it  be  laid  down  „ as  law,  that  the  coun- 
cil is  an  illegal  body,  then  an  order  of 
council  to  enforce  the  laws,  or  requiring 
the  fupport  of  the  military,  is  an  illegal  ad;, 
and  every  man  who  fhould  come  to  his 
death  in  confequence  of  that  order,- would 
indeed  be  murthered:  every  man  who 
obeyed  that  order  would  be  a mur- 
therer.  x ■ . " 

It  follows,  that  the  fame  judge  and  jury, 

c 

who  affuming  one  principle,  acquitted 
captain  Prefton,  • being  now  obliged  to 
aflume  a contrary  principle,  muft  convid; 
every  man  who,,, in  fimilar  circumftances, 
is  brought  before  them. 

I fee  not  therefore  how  it  is  poffible  to 
help  concluding,  that  parliament  was 
ynder  an  abfolute  neceffity,  either  of  re- 
pealing all  its  other  laws,  and  of  recall- 
ing 
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ing  the  bodies,  whether  civil  or  military, 
it  had  commiffioned  to  enforce  then) ; or 
eife  of  fupporting  th?ife  bodies,  and  ^en- 
forcing the  provifions"  of  thofe^  former 
laws  by  the  further  provifions  of  the  pre- 
fent. 


Dd  2 
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'■  SEC  fT.  VII. 

The  adlf^for  the  better  regulating  the  go^ 
•uermnent  of  Majfachufef  s Bay. 

That,  at  the  time  of  paffing  this  a<fl, 
the  property,  or  the  perfons  of  in- 
dividuals were  fafe  in  the  province  of 
Maffachufet’s  Bay,  will,  I think,  hardly 
be  pretended : that  no  fubordination  to  the 
laws  of  England  could  be  maintained,  no 
compliano::  with  them  enforced;  that  the 
penalties  by  which  they  were  guarded 
might  be  fafely  defied,  and  therefore  the 
execution  of  the  commands  contained  in 
them  openly  obftruded,  was  the  boaji  of 
every  New  Englander  who  aimed  at  po- 
pularity. It  muft  then  have*  happened 
that  thofe  whofe  duty  it  was  to  preferve 
good  order  in  the  provinces,  and  to  fee  a 
due  obedience  paid  to  the  laws  of  parlia- 
ment, either  did  not  make  a proper  ufe  of 
the  powers  with  which  they  were  entruft- 

ed 
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ed  for  that  purpofe,  or  really  had  not 

r rr  - . *•  i 

powers  fumcient  to  n.amtam  “ the  irJter- 
nal  welfare,  ‘peace,  and  good  govern- 
“ ment”  of  the  province,  or  what  parlia- 
ment at  lead;  chofe  to  call  “ the  juft  fub- 
“ ordination  to,  and  conformity  with  the 
“ laws  of  Great  Britain.”  This  impo- 
potence  of  thofe  who  were  to  execute  the 
laws,  was  a thing  neither  new  nor  mo- 
mentary, it  had  Been  daily  increafing  for 
years.  It  was  therefore  natural  to  look  for 
the  caufe  of  this  weaknefs,  no<^  fo  much 

I 

in  the  good  or  ill  condudt  of  this  or  that 
governor,  as  in  the  original  conftitution 
and  frame  of  the  government  itfelf.  That 
there  were  many  and  leading  defedts  in 
it  had  been  confefled,  and  complained  of 
by  thofe,  whofe  ftation  enabled,  and  whofe 
duty  obliged  them  to  examine  it  moft  at» 
tentively  Here  then  it  was  that  par- 
liament fought  the  caufe  of  the  prefent 

Mr.  Pownal,  Sir  Francis  Bernard,  Meflrs. 
Hutchinfon  and  Oliver. 

Dd 
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difafFedion  which  prevailed  in  New  Eng- 
land ^ and  it  tLeref(^re  determined  to  pre- 
ferve  the  authority, of  Great  Britain,  from 
that  time  forward,  by  new-modelling  the 
government  of  the  province. 

Let  us  examine  the  defeats  complained 
of  in  the  government  as  it  flood  previous 
to  the  palling  of  this  a(3;,  aqd  the  reme- 
dies this  a£l  has  applied. 

King  William,  we  may  remember,  when 
he  granted  a new  charter  to  the  province 
of  Maffachufet’s  Bay,  put  the  nomination 
of  the  governor,  lieutenant-governor,  and 
fecretary  into  the  hands  of  the  crown. 
This  was  a fevere  blow  to  that  fpirit  of 
democracy  for  which  this  province  had 
been  diflinguifhed  from  its  firfl  founda- 
tion. But  he  left  the  court  of  affiflants, 
or  council,  as  he  found  them,  eligible, 
and  in  cafe  of  a mifdemeanor,  amoveable 
by  the  general  affemblies. 

At  the  fame  time  he  attributed  to  this 
council,  thus  eligible  and  amoveable, 
'functions  which  it  fhpuld  feem  ought  not 

to 
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'to  be  exercifed  by  one  and  the  fame  body.. 

This  council  is  firft  a councjil  of  ftate^  that 
is,  in  fome  cafes  it  is  a branch  of  the  t/xe- 
cutive  power ; for  its  confent  is  ’'eceffary 
to  the  performance  of  certain  adts  by  the 
governor in  many  more  it  is  an  ajjiftant 
of  the  executive  power,  for  its  advice  is 
to  be  afked  at  leaft,  if  ..not  followed,  pre- 
vious to  many  other  adls  to  be  done  by 
the  governor.  And  this  fame  council  is 
befides  a conftituent  branch  of  the  legif- 
lature. 

Many  inconveniences  had  it  fcems  arifen 
from  this  union  of  functions  fo  diftinct  in 
one  and  the  fame  body  of  men  To 
thefe  inconveniences,  whatever  they  be, 
the  government  is  ftill  left  openj  no  re- 
medy is  provided  by  this  adl. 

Yet  it  was  not  perhaps  unnatural  to  ex-^ 
ped,  that  in  new  regulating  the  govern^ 
ment  of  this  province,  one  objed  would 
Jiave  been  to  have  brought  it  as  near  as 

* Spe  Adminiftration  of  the  Colonies,  vol.  i.  p. 
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might  be  to  the  model  of  the  conftitution 
which  obtains  in  the  mother-country. 
Had  this  obje<fl  been  in  view,  u is  pro- 
bable, that  what  fo  many  governors  had 
recommended  would  have  been  complied 
with,  Two  councils  would  then  have 
been  appointed : one  a conftituent  branch 
of  the  legiflature,  equally  independent  of 
the  governor  and  the  people*.  The  other 
a council  of  ftate,  to  be  appointed,  and 
removeable  either  diredfly  by  the  king, 
or  by  the  governor  in  the  name  of  the 
king.  And  that  this  laft  coilncil  might 
be  able  to  fvipply  inftrudion  relative  to 
every  department  of  adminiftration,  we 
might  have  expeded  to  have  feen  it  com- 
pofed  promifcuoufly  of  men  taken  from 
every  department;  of  fome  in  military, 
of  others  in  judicial  ftations ; ‘of  others 
^gain  in  each  of  the  two  brariches  of  le- 

* **  A true  middle  legiflatiye  power,  appoint- 
ed  by  the  king  for  lifey  and  feparate  from  the 
privy  council,’-  Bernard’s  Letters,  p.  36.' 

giflatiyej 
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giflatlve.  But  as  we  have  before  faid  to 
this  elTential  defed  in  the  conftitution  of 
this  government,  thei  adl  ^before  us  »has 
applied  no  remAiy  whatever. 

The  eletflion  of  this.council  by  the  houfe 
of  reprefentatives  had  been  frequently 
complained  of  by  different  governors 
They  had  found  it  highly  inconvenient, 
that  what  ought  to  be  the  middle  fhould 
be  fubordinate  to  the  lower  branch  of  the 
legiflature.  And  ftill  more  fo,  that  thofe 
who  were  to  advife  and  aflift  the  gover- 
nor in  the  executicvi  of  the  l3:vs,  and  In 
the  maintenance  of  the  authority  of  Great 
Britain,  were  dependent  on  that  very  af- 
fembly,  which  was  ever  ready  to  coun- 
teradl  thofe  laws,  and  call  that  authority 


^ “ In  this  province  (which  though  royal  In 
“ the  appointment  of  a governor,  is  democratical 
“ in  all  its  other  parts,  efpecially  in  what  \s  fre- 
quently  regretted^  the  appointment  of  the  council) 
“ the  fprings  of  government  are  fo  relaxed,  that 
“ they  can  never  recover  their  force  again  by  any 
f?  power  of  their  own,”  Bernard’s  Letters,  p.  43. 
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in  queftion.  Thefe  inconveniences  had 
been  ^narticularly  felt  fince  the  heats  ftruck 
up  ty  the  ftamp  adt  . From  that  moment, 
to  be  krown,  or  believed,  or  even  to  be 
fufpeded  of  being  inclined  to  fupport  the 
fnpreme  authority  of  parliament,  or  the 
conftitutional  rights  of  the  king  in  the 
provincial  government,  was  fufEcient  rea- 
fon  for  exclufion  from  the  provincial 
council  Officers  who,  by  their  parti- 
cular fundions  and  their  official  know- 
ledge of  public  bufinefs,  were  almoft  ne- 
ceffary  to  that  body,  cisnfidered  ns  a coun- 
cil'of  ftate,  were  excluded : though  the 
charter  fuppofed  them  entitled  to  a feat 
there,  in  virtue  of  their  offices.  So  much 
did  thefe  popular  eledions  weaken  the  au- 
thority of  the  counfellors;  fo  thoroughly 
dependent  did  it  render  them  on  the  houfe 
of  reprefentatives,  “ that  nothing  was 

* See  proofs  of  this  in  Bernard’s  Letters,  p.  98, 
99,  100,  101,  and  in  Hutchinfon’s  and  Oliver’s 
Letters,  p.  20,  21- 

“ more 
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“ more  common,  it  feems,  than  for  the 
reprefentatives,  when  th^ey  found^  the 

council  a little  untfad;able  at  the  c?ofe 

• . ■) 

“ of  the  year,  to  remind  them  that  May 
was  at  hand 

At  firft  fight  it  Ihould  feem  evident,  that 
this  dependence  of  one  branch  of  the  legi- 
flature  upon  another,  tended  to  defeat  all 
the  advantages  which  fliould  be  derived 
from  the  divifion  of  the  legiflative  power : 
that  it  tended  to  defeat  that  very  liability 
of  conftitution  which  the  Americans  talk 
fo  much  of,  and  pvaife  ib  highly,  with- 
out feeming  to  know  by  what  means  it  is 
to  be  effected ; becaufe  it  tended  to  de- 
prive the  intermediate  branch  of  the  legi- 
flature  of  that  power  of  refiftance  which  it 
fliould  employ  alternately  againft  the  pre- 
ponderance of  either  of  the  other  two 
by  depriving  it  of  that  free  agency,  with- 
out which  that  power  cannot  exift;  and 

# See  Uutqhinfon’s  and  Oliver’s  Letters,  p.  32. 
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of  that  dignity  and  refped,  without  which 
it  cannot  opera ♦:e. 

'i  he  ad  before  us  applied  a remedy, 
fiich  as^t  is,  to  this  evil.  Or  rather  it 
created  another  evil  to  fubftitute  in  the 
room  of  it. 

Henceforward  the  members  of  the  coun- 
cil are  not  only  to  be  named  by  his  ma- 
jefty,  but  are  to  hold  their  offices  no  longer 
than  during  his  pleajure.  This  indeed  was 
taking  away  their  dependence  on  the  demo- 
cratical  part  of  government,  but  it  was 
neither  reriJeridg  thefn  independent,  nor 
fecuring  them  that  refped  which  alone 
could  make  them  ufeful.  If  they  were 
liable  to  contempt  whilft  they  were  confi- 
dered  only  the  inftruments  of  the  houfe  of 
reprefentativesy  they  muft  exped  to  meet, 
as  indeed  they  have  met  with  abhorrence, 
as  well  as  contempt,  appearing  to  be  the 
inftruments  of  the  crown.  No  doubt  the 
outrages  countenanced,  or  at  leaft  con- 
nived at,  under  the  former  democratic  go- 
vernment, did  require  for  the  prefent, 
8 that 
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that  the  intermediate  branch  of  the  legif- 
lature  fhould  throw  its  weight  into  the 
fbale  of  the  crown.  Dut  then  that  wei^'ht 
fhould  have  bee  A thrown  in  voluntarily, 
in  which  cafe  the  momentum  of  it  would 
have  been  fomething  in  point  of  inffu- 
encc  as  well  as  power. ' Such  refiftance  as* 
it  might  in  that  cafe  give  to  the  extrava^ 
gances  of  the  democratic  party,  might  then 
have  been  confidered  as  the  efFe<9:  orinter- 
nal  convidfion.  The  belief  of  that  con- 
vidlion  might  then  have  operated  on  o- 
thers.  ^ j 

Had  they  been  appointed  for  life,  or  at 
leaft  had. proofs  and  convidion  of  mal* 
pradice  neceffarily  preceded  their  remov- 
al or  fufpenfion,  they  would  at  once  have 
acquired  a degree  of  dignity,  which  they 
could  never  acquire  whilfl'  they  were  elect- 
ed by  the  reprefentatives ; and  a degree  of 
confidence  which  they  never  can  hope  to 
acquire  whilft  they  are  removeable  at  the 
pleafure  of  the  crown.  And  they  would, 
befides,  have  had  fomething  worth  con- 
• tending 
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tending  for  themfelves;  they  would  have 
had  a real  and  a permanent  intereft,  fuffi- 
cie..t  to  incite  them<  to  labour  earheftly  and 
effedually,  to  check  the  encroachments 
either  of  the  crown  or  people^:.  . ’ 

This  fecond  defeat  in  the'  law  before 
us  was  perhaps  a confequence  of  the  ori- 
ginal error,  of  confounding  together  the 

■ . j 

* Mr.  Oliver  obferves,  the  honour  of  being  a 
legiflative  counfellor  could  not  be  hereditary  in 
MafTachufet’s  Bay,  becaufe  eftates  are  partable  af- 
ter the  death  of  the  proprietor:  but  recommends  it 
warmly  th^^t  they  be  pointed  quern  diu  fe  hene 
gejferint.  Or  as  a farther  check  upon  the  exor- 
bitance of  the  democratic  power  he  propofes  an 
order  of  noblelTe,  who  fliould  ele£t  counfellcrs  out 
of  their  own  body,  as  the  Scotch  peers  eledl  out 
of  their  body  lords  of  parliament,  referving  only 
a negative  to  the  crown.  See  Letters,  p.  31,  32. 
Such  a fcheme,  coming  from  a man  fo  well  ac- 
quainted with  the  country,  furely  deferved  atten- 
tion.—It  fliould  feem  befides  to  be  of  fuch  a na- 
ture, as  either  to  meet  with  little,  or  overcome 
all  refiftance.  Efpecially  if  the  crown  had  given 
up — as  1 think  it  might  fafely  have  done — the 
right  of  putting  a negative  upon  all  vacancies  to 
be  fupplied,  after  the  firft  nomination. 
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legiflative  council,  and  the  council  of 
ftate. 

From  the  fame  foi’fce  fferhaps  fj/r’^ng 
another  defedl!  Anvong  the  qiialijica^ 
tiojis  of  the  counfellors,  they  are  required 
to  be  proprietors  of  land,  or  inhabitants 
within  the  province.  A member  of  the 
council  of  ftate  ftands  in  a refponfible  of- 
fice:— many  officers  of  the  crown,  who 
are  mere  inhabitants,  may  with  propri- 
ety, nay  ought  perhaps  to  be  called  to 
this  board:  but  furely  the  members  of 
the  legiflative  council  ough  t to  have  a na~ 
turaly  as  well  as  a political  relation  to  the 
country.  Territorial  pofTeffions  feem  an 
indifpenfible  qualification  to  a member  of 
the  legiflature. 

Hitherto  the  adfeems  to  have  confidcr- 
ed  this  council  merely  as  a council  of  ftate. 
And  neither  requires  fuch  qualifications  as 
fhould  have  been  required  of, nor  gives  fuch 
a degree  of  independence  as  fhould  have 
been  given  to,  members  who  w’ere  to  form 

a diftindt 
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a diftind  conftituent  branch  of  the  legi- 
flature. 

In  the  next  provhion  it  feems  to  con- 
fider  it  merely  as  a legiflative  council,  and 
takes  from  it  the  fundions  which  had  be- 
fore been  allotted,  and  for  ought  appears, 
fliould  have  been  continued  to  the  coun- 
cil, confidered  as  a council  of  ftate.  Their 
concurrence  is  no  longer  necefTary  to  the 
nomination  or  removal  of  the  judges  of 
the  inferior  courts  of  common  pleas,  com- 
miflioners  of  oyer  and  terminer,  attorney-' 
general,  provoft,  ma'i^Iials  or*  juftices,  of 
the  peace : nor  to  the  nomination,  though 
it  be  to  the  removal  of  a IherifF.  The  ap- 
pointment of  a certain  number  of  perfons, 
a certain  body,  without  whofe  advice  at 
lead,  if  not  their  confent,  the  governor 
Ihould  do  no  aft  of  government,  feems  to 
have  been  generally  confidered  as  a ufeful 
guide  in  the  exercife,  as  well  as  a falu- 
tary  check  upon  the  abufe  of  power.  At 
lead  it  increafes  the  number  of  perfons 

immediately 
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immediately  refponiible.  And  who  is  the  go- 
vernor that  would  not  rather^truft  to  thy  of- 
ficial information  and  advice  of  a body  ’of 
men  ading  in  a refponfible  charad-^r,  than 
to  the  private  advice  which  may  be  whifper- 
ed  in  his  ear,  by  the  very  fame  perfpns, 
ading  only  in  their  private  and  individual 
capacity?  Whatever  advantages  the  go- 
vernor might  derive  from" the  infoVmation' 
or  advice  of  fuch  a refponfible,  body; 
whatever  check  he  might  be  under  from 
the  neceflity  of  obtaining  the  concurrence 
of  fuch  a bo^ 7 in  the  ..omiuation  of  thofe 
who  are  to  exercife  the  judicial  power,  are 
taken^  away  by  this  ad*  The  confent  of 
the  council  is  not  neceffary : nor  is  the 
governor  bound  to  afk,  nor  they  to  give 
their  advice* 

Indeed  it  appearsj  that  the  intention  of 
the  legiflature  was  to  render  the  officers  of 
juftice,  as  well  as  the  council,  entirely 
dependent  on  the  crown*  Under  the  for- 
mer government  the  judges  were  depen- 
dent, on  the  deputies  of  the  people  for  a 
E e tem-* 
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temporary,  wretched,,  and  arbitrary  fup-. 
port  Was  it  reafonable  to  expert  that 
judyto,  under  '^fuch,  circumhances,  fhould 
firmly  maintain  the  rights*  of  the  crown, 
or  enforce  the  laws  of  trade,  or  in  any 
cafe  faithfully  difeharge  their  duty,  in 
oppofinon  to  the  overbearing  fpirit  of  a 
democracy,  or  even  to  the  paffions  and 
prejudices  of  the  multitude  ? Whilft  the 
judges  were  kept  in  fuch  a ftate  of  de- 
pendence, could  it  even  be  expelled  that 
the  rights  of  individuals  would  be  better 
proteiled  than  the  rights  of  government  ? 
Muft  not  all  redrefs  ot  wrongs  done  by  a 
more  to  ‘ a lefs  powerful  fubjecl  be  def- 
perate  and  unattainable?  It  might  well 
be  expe<Sted  to  happen,  and  according- 
ly we  learn  from  the  beft  authority,  that 
it  actually  did  happen,  as  formerly  in 
the' cotlnty  courts  in  ^England — ■“  That 
“ all  bufmefs  of  any  moment  was  car-' 

^ * See  Adminiftratlon  of  the  Colonies,  vol,^  i. 

p.  III.  " 
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“ ried  by  parties  and  facSlons;  and  that 
“ thofe  of  great  power  and  intereft  in 
“ the  country  did  eafily  overbear  (^t\ers 
in  their  own  •caufes,''  or  in  fuch  where-^ 
in  they  were  intereded,  either  by  rela-* 
“ tion  of  kindred,  tenure,  fervice,  de- 
pendence,  or  application 
\yhat  remedy  has  the  ad  provided  for 
an  evil  of  fo  dangerous  a nature  ? None 
at  all.  Or,  at  bed,  midaking  the  re-^ 
verfe  of  wrong  for  right,  it  has  only  fub- 
ftituted  one  evil  in  the  place  of  another. 
Not  a fyllable  is  faid  ab^ut  t^e  falaries 
of  the  judges.  They  are  left,  as  to  this 
' point,  fo  far  as  this  ad  extends,  in  the 
famti  date  of  dependence  as  before.  The 
crown  indeed  does  now  ijffue  falaries 
for  them.  But  it  is  a voluntary,  arbit- 
rary ad  of  the  crown.  It  is  no  legal  efta- 
bliftiment.  And  it  feems  to  the  full  as 
dangerous,  that  the  judges  fliould  depend 

* Quoted  from  lord  chief  juftice  Hale,  in  thg 
Adminiftration  of  the  Colonies,  vol,  i,  p.  no, 
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on  the  crown,  as  on  the  people,  for  an  ar-' 
feitrary  fnpport. 

To^ieflen  theV  dependence  on  the  peo-^ 
pie,  it  is  enadted,  that  the  judges  lhall  not 
only  be  appointed  by  the  deputy  of  the 
king,  but  {hall  hold  their  office,  the  infe- 
rior ones,  during  the  pleafure  of  the  fame 
deputy,  the  fuperior  during  the  pleafure  of 
the  king.  This  indeed  is  ftrengthening  the 
power  of  the  crown,  but  it  is  weakening, 
the  fecurity  of  the  people.  The  impar- 
tial admini'rt ration  of  juftice  will  no  longer 
be  impeded  by^the  ^bals  of  faction,  but 
will*  it  not  be  liable  to  be  impeded  by  the 
intrigues  of  minifters  ? What  then  has  the 
community  gained  by  this  change  ? ^ 
Thofe  who  had  fo-  ftrongly  reprefented 
to  government  the  neceffity  of  making  the 
judges  independent  of  the  people,  did  not 

I 

' advife  their  being  made  as  dependent  on 
the  crown.  They  advifed,  that  ade- 
quate and  fixed  appointments  fhould  be 
affigned  them  ; that  they  fhould  hold  their 
places,  not  during  the  pleafure  either  of 
2 ’ ' . the 
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the  king  or  of  the  governor,  or  of  the  af- 
femblies,  but  as  the  judges  hold  ;their 
places  in  England,  quc^  diu  fe  bene  gejfe- 
rmt.  Their  advice  was,  that  the  king 
ihould  appoint  them,  but  the  law  alone 
Ihould  difplace  them. 

But  what  check  would  there  then  have 
Been  on  the  provincial  courts,  if  the 
judges  were  appointed  for  life That 
check  which  the  conflitution  points  out. 
Appeals  fliould  have  lain  from  the  deci- 
Eons  of  the  provincial  courts,  but  not  to 
a court,  which  exerciies  an  ujurped  jurif- 
4iaion,  ,to  which  it  is  in  every  light  in- 
competent ; not  to  the  king  in  council,  but 
-40  the  court  of  king’s  bench  in  England. 

The  next  thing  neceflary  towards 
infuring  the  impartial  adminiftration  of 
juftice  was  to  regulate  the  mode  of  ap- 
pointing juries.  Under  the  former  go- 
vernment, we  are  told,  the  mode  of  eleft- 
ing  the  grand  juries  was  liable  to  many 
-objedions.  They  were  chofen  and  returned 
by  the  freemen,  on  notice  fent  them  by 
E e 3 .the 
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the  clerk  of  the  court ; and  out  of  the  per- 
quihus  of  the' court  they,  had  a falary  of 
three  or  four  {hillings  a day 

“ This  method  lay  open  to  manage- 
“ment;”  fo  at  leaft  we  learn  from  a 
great  law  officer  of  the  province ; “ who-^ 
“ ever  pleafes  (fays  he)  nominates  them 
“ at  our  town-meetings.’*  As  a proof 
how  very  open  they  lay  to  manage- 
ment, he  adds,  “ that  by  this  means  one 
who  was  fuppofed  to  be  a principal  in 
the  riots  of  ^he  icth  of  Ji^e  (preceding 
“ his  letter)  was  upon  that  jury,  whofe  bu- 
“ finefs  it  was  to  enquire  into  them 
' That  an  inflitution,  which  was  not  only 
fo  liable  to  abufe-^  but  had  actually  been 
thus  abufed^  called  for  reformation,  will, 
I fuppofe,  be  readily  allowed.  To  efta- 
blifh  that  reformation  is  a bufmefs  of  a 
large  part  of  this  adt.  Particular  diredions 

, * See  Appendix  to  Neale’s  Hiftory  of  New 

England,  vol.  ii.  No.  4.  Article  Juries. 

t See  Hutchinfon  and  Oliver’s  letters,  p.  31. 
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are  given  about  making  out  the  lifts  of 
perfons  qualified  to  ferve  ofi  juries  ; but  as 
to  the  qualificat^ion  itfdf,  the  ad;  is  totally 
blent.  About  the  time  of  ifTuing  the  fum- 

..f  ^ 

mons  for  jurors  ; about  the  manner  of  fup- 
piying  the  want 'of  jttrors,  where  a fuffi- 
cient  number  do  not  ajipear,  of  having  ap- 
peared, are  reduced  to  aninfufficieht  hum- 
ber,  by  challenges,  or  otherwife;  about  the 
mode  of  afcertaining  the  number,  and  of 
drawing  the  names  of  jurors,  the  ad  is 
full  and  particular : and  appears  to  be  li- 
able to  no  objedlon. — ' . 

Not  fo  with  refped  to  the  ofiiccr  who  is 
to  fummon  the  jurors.  They  are  to  be 
fummoned  by  the  Jheriffs. — Names  are 
powerful  things.  — Nine  tenths  of  the 
world  are  governed  by  them.  Had  the 
ad  provided  for  the  fufficiency  and  in- 
dependence of  the  officer,  who  is  to  fum- 
mon juries,  it  would  have  been  a matter 
of  prudence,  and  allowable  policy,  to  call 
him  a fideriff'^  but  was  it  allowable  to  give 
this  name  to  a needy  dependent,  liable  to 
‘ £ e 4 he 
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be  difmifled  at  any  time,  for  no  affignable 
reafonj  by  the  %vant  of  the  crow^,  ""and 
a council  which  itfeli  is  only  an  .inftru- 
ment  of /he  crown  ? A Iheriff  in  England 
muft  have  lands  in.  the  county  where  he 
ferves%  For  ought  that  appears  by  this  ad, 
a governor  may  name  his  own  footman  to 
be"  fheriff,  . A flieriff  in  England  is  ap- 
pointed for  a year  t;  for  ought  that  appears 
by  this  a(^,  one  man  may  be  flieriff  for 
life,  A 'flieriff  in  England  is  to  take  an 
oath  of  office  [j] ; no  oath,  no  engagement 
whatever,  b prtr''“-br'^  by  •tlv''  ad.  A 
flieriff  in  England  /s  punifhable  by  fine, 
or  otherwife,  if  proof  be  given  of  negli- 
gence or  partiality,  in  the  return  of  juriesjj 

* 9 Ed.  If.  ft.  2.  Ed,  III.  c.  4.  4 Ed.  III. 

c.  9.  5 Ed,  III.  c,  4. 

t 9 Ed.  II.  ft,  2.  14  Ed.  III.  c.  7.  23  Hen, 

VI.  c.  8. 

J 3 Geo, 'I.  c.  I 5.  f.  18. 

§ 28  Ed.  I.  c.  9.  7 & 8 Will.  Ill,  c.  32. 

3 Anne,  c,  18.  4 & 5 Will,  and  Mary,  c.  24,  3 

Gep.  II,  c,  25, 
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no  fine,  no  punifhment  whatever,  is  de- 
nounced by  this  aa  againft  the  negligence, 
or  partiality  of  aIheri^fF/,Yet  it  is  remark- 
able, that  the  fan^e  aa  impofes  a fine  on 
the  conftable,  if  he  give  in  falfe  lifts  of 
perfons  qualified  to  ferve  as  jurors  : he  is 
alfo  punilhable  if  he  negledts  to  give  in  true 
lifts. — But  fuppofe  the  ftieriff  to faljify  thefe 
lifts  : fuppofe  him  to  impanel,  or  return 
perfons  to  ferve  in  juries,  who  are  not 
named  in  thefe  lifts,  to  what  punifhment 
is  he  liable  ? — To  be  difplace^  by  the  go- 
vernor and  council,  iie  would  nieet  this 
punifhment,  no  doubt  of  it,  if  fuch  falfi- 
fication^  or  untrue  return,  be  difad vanta- 
geous  to  government,  or  hurtful  to  the  go- 
yernor  or  hi^  friends 


This 


* In  fpeaking  of  the  council — this  zQ  provides, 
that  the  members  fhall  take  the  fame  oaths^  See.  as 
heretofore. — In  fpeaking  of  the  fheriff,  no  fuch 
provifion  is  made. — None  of  the  provincial  Jaws, 
if  any  fuch  there  be,  which  fix  the  qualification 
for  a fheriff,  or  his  oath  of  office,  are  confirmed  by 

this 
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This  nOi  then,  fo  far  as  it  relates  to  the 
njmination,  and  funflions  of  thefheriffs. 

I, 

feems  to  be  at  once  unju|?.  and  impolitic  : — 
unjuft,  be.caufe  it  does  not  fecure  the  rights 
of  the  people  ; impolitle,  becaufe  it  defeats 
one  at  leaft  of  its  own  ends. 

For  the  ends  which  the  legiflature  had,' 
or  ought  to  have  had,  in  view,  were  firft 
'to  fecure  to  the  colonifts,  and  to  convince 
them,,  that  it  was  i-ntended  to  fecure  to 
them,  an  impartial  adminiftration  of  juf- 
lice,  by  prorviding  effediually  for  the  re- 
turn of  a.fufficient  and  inditterent  jury. — 
And  in  the  next  place  to  convince  them, 
that  the  legillature,  in  the  changes  cffeded 
in  their  conftitution,  meant  only  to  bring 
it  nearer  to  what  themfelves  boaftto  beits 
original  model,  the  conftitution  of  the  mo- 
ther-country.—Now  will  the  people  ever 
believe,  that  a jury  fummoned  by  fuch  an 
officer  as  this,  who  gives  no  pledge,  no 

this  a£t,  or  even  fo  much  as  noticed  — Nor  is  the 
governor  required  to  take  notice  of  them.. 

fecurity 
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fecurlty  whatever  to  the  puhlic  for  his 
good  conduit,  who  7na^  be,*for  ough.^that 
appears,  without^a  foot\)f  land  in  the  pro- 
vince, who  takes  no  oath,  enters'  into  no 
recognizance  for  the  impartial  difcharge  of 
his  duty,  and  who  holds  his  place  at  the  will 
of  the  governor,  will  be  a fufficient  and 
indifferent  jury  ? Will  not  any  jury  he  can 
fummon  in  any  caufe,  where  the  rights  of  > 
the  crown,  or  the  interefts  of  its  officers, 
are  concerned,  be  at  lead;  fufpeded  ? Will 
.they  hereafter  truft  tojyoi^profjeffions  of 
..wiffiing  to  communicate  to  the  colonies, 
the  bleffings  of  the  Britiffi  conftitution  t 
Will  'they  not  refent  as  a mockery,  this  af- 
fixing the  name  of  an  officer  refpeffable 
in  England,  to  a creature  fo  totally  diffi  • 
tnilar  in  America  ? There  is  no  more  re- 
' femblance  between  an  Engliffi  ffieriff,  and 
the  ffieriff  appointed  by  this  aft,  than  be- 
tween a conjul  commanding  the  troops  of 
tlie  mod  powerful  date  in  the  world,  and 
. a conjul  fettling  difputes  about  figs  and  rai- 
fins,  at  Smyroa. 
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Another  object  of  this  aft  is,  to  regulate 
the  rnnual  and  occafional  meetings  of  the 
freemen.  Thefe  meetings,  it  feems,  had 
been  perverted  from  the  original  purpofe 
for  which  they  were  inftituted,  and,  in- 
ftead  of  confining  themfelves  to  their  own 
municipal  bufinefs,  “ had  been  milled  ” 
fays  the  aft,  “ to  treat  upon  matters  of 
“ the  moll  general  concern,  and  to  pafs 
“ many  dangerous  and  unwarrantable  re- 

folves.” 

To  remedy^  this  abufe,  two  provifions 
are  made  ; both  or  wnich  ap^.ear  impoli- 
tic, and  one  of  them  impraflicable. 

It  is  enafled,  tliat  no  occafional  meet- 
ing, that  is,  no  meeting,  except  the  an- 
nual ones  for  the  eledlion  of  officers,  and 
tthofe  for  the  eleflion  of  reprefentatives, 
lhall  be  fummoned  without  the  confent  of 
the  governor.  This,  no  doubt,  is  prafti- 
cable,  but  is  it  juft  or  politic  ? Thus  much 
js,  I believe,  certain,  that  here  in  Eng- 
land, the  frequent  meetings  of  the  gentry 
and  freeholders,  have  always  been  confi- 

dered 
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dered  as  ono  of  the  greateft  fupports  of  our 
liberties. — Our  petit  and  grand  feffions, 
our  aflizes,  are  upon  this  account,  as 
as  others,  of  real  .^nd  falutary  importance; 
nay,  if  the  Reftoration  is  to  be  ranked 
among  the  national  bleflings,  even  cock- 
matches  and'horfe-races  may  claim  fome 
fhare  of  the  praife  of  utility  : there  it  was 
the  royalifts  held  their  confultations  % 
Nor  was  the  prohibition  of  thefe  diver- 
lions  the  leaft  galling  ad  of  Cromwell’s 
tyranny.  Nor  is  there  perhaps  a meafurc 
that  would  be  mqre-likelv  to  /oufe.the  jea- 
^ loufy,  or  inflame  the  paflions  of  Englilh- 
itien,  than  an  attempt  to  put  the  power  of 
meetiilg,  or  the  exclufive  prefer iption  of 
the  matters  to  be  canvafled  when  met,  in 
the  arbitrary  difpofition  of  the  fervants  of 
the  crown. 

No  doubt  it  was  true,  as  the  ad  aflerts’, 
— that  great  abufes  had  been  made  of 
“ the  power  of  calling  fuch'  meetings 

* Dalryaiplc’s  Memoirs,  vol.  i.  p.  74.. 
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No  doubt  “ the  inhabitants  had  paffed 
“ many  unwarrantable  refolves ; ” but 
dc2s  it  therefore  follow,  that  free  meet- 
ings fliould  be  difallo\Y-d.  becaufe  free 
meetings  had  been  abufed? — What  is  it 
that  may  not  be  abufed  ? — Convivial  meet- 
ings may  be  abufed ; they  often  are  fo : 
would  you  therefore  pafs  a law,  that  no 
man  fhould  give  or  receive  a dinner,  with- 
out the  permiffion  of  government  ? Bring 
the  cafe  nearer  home  : however  dange- 
rous and  unwarrantable  the  refolves  of  the 
town-m'“etin^s  may  have  been  in  Malfa- 
chufet’s  Bay,  they  were  certainly  neither 
more  dangerous,  nor  more  unwarrantable* 
than  many  refolves  palTed  in  the  town- 
meetings  at  London.  Why  did  not  go- 
vernment apply  the  fame  remedy  to  the 
fame  evil,  exifting  and  operating  under  its 
pwn  eye  ? 

He  would  furely  be  miftaken  who  fup- 
pofed,  that  the  town-meetings  raifed  the 
fpirit  of  difcontent : they  did  not  raife,  they 
, found  it.  Men  were  not  called  together  to 

meet* 
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meet,  and  pafs  refolves,  in  order  that  they 
might  grow  dlfcontented  with  government; 
but  they  met  and  paflei  thefe  refolves  bh- 
caufe  they  were  already  dlfcontented. 

Where  the  meafures  of  government  are 
diredly  contrary  to  the  interefts,  and  de- 
ftrudive  of  the  happinefs,  of  the  whole 
community,  no  doubt  public  meetings 
are  dangerous  to  government ; and  for 
that  very  reafon  they  are  beneficial  'to 
the  community,  grievances  are  mutually- 
communicated  ; plans  of  redrefs  are  con- 
certed ; fupppr^  is^m^’^’^-Jly  prcmifed.— 
Th  s plea,  1 fuppofe,  will  not  be  fet  up  in 
defence  of  the  provifions  of  this  2iCt ; yet 
upon’no  other  plea  can  I conceive  them  to 
be  defenfible.  For  where  the  meafures  of 
government  are  levelled  not  againft  the 
intereft  of  the  community  in  general,  but 
againft  the  views  and  interefts  of  a faSion 
urily*  h is  there  at'  moft  an  equal  chance,  ^ 
whether  public  meetings  will,  or  will  not 
be  attended  with  inconvenience.  But  fup- 
pofe the  worft*:  fuppofe  the  prevailing 
i fadion 
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fadioil  for  a time  to  take  the  lead,  what 
then  ? Why  opinions  will  be  propagated ; 
reiolutions  will  be  pafled,  which  are  un- 
warrantable ; and  whicl/,  if  carried  into 
execution,  would  be  dangerous.  This  has 
been  the  cafe  in  New  England  ; this  has 
been  the  Cafe  in  London.  But  to  opine  or 
refolve  is  one  thing ; to  ad:  in  confequence 
of  thofe  refolutions,  or  opinions,  is  another. 

The  citizens  of  LondonJ^  for  inftance,  re- 
folved  in  fome  of  their  public  meetings, 
that  the  laft  parliament  was  no  parliament : 
—-nay,  they  went  a fl;rpf«.  thfr,  they  de- 
clared as  much  in  an  addrefs  to  the  throne. 
What  effedt  did  this  declaration  produce  ? ' 
The  parliament  fat  as  ufual,  palfed  its  ads 
as  ufual,  and  was  obeyed  as  lifual.  One 
gentleman  went  farther  ; — he  ,refufed  to 
pay  a tax  impofed  by  that  parliament. 
What  was  the  confequence  ? The  officers 
appointed  to  colled  the  tax,  feized  his 
goods  for  non-payment;  as  they  would 
have  feized  mincj  or  any  other  perfons, 
who  from  any  other  caufe  or  motive  had 
i ' refufed# 
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refufed,  or  negletSbed,  to  pay  the  tax.  The 
gentleman  applied  to  a courfrof  juftice^for 
redrefs  againft  the  office!**.  The  court  juf- 
tified  the  officers,  Vnd  the  gentlemr  a paid 
the  expences  of  the  fuit.  What  fliock  did 
government  receive  from  thence  ? 

The  people  of  Maflachufet’s  have  de- 
clared the  eounfellors,  or  affiftants,  ap- 
pointed in  conformity  ^ to  the  a€t  before 
us,  to  be  no  council. — They  have  aflem- 
bled,  and  forced  the  new  eounfellors,  as 
many  of  them  as  they  could  get  at,  to  en- 
gage themfelves  by*  oafn  \o  throw  up, 
what  the  infurgents  called  an  illegal  of- 
fice.— See  here,”  it  may  be  faid,  “ the 
“ dangerous  effed:s  of  public  meetings.” 
But  the  public  meetings  were  prohibited 
by  this  very  ad,  previoufly  to  the  eledion 
of  thefe  very  eounfellors.  “ True,”  it 
will  be  anfwered,  “ but  the  ad  was  not 
“ enforced ; the  public  meetings  aflem- 
“ bled  notwithilanding.”  And  why  was 
it  not  enforced  ? — “ Becaufe  government 
was  too  weak  to  enforce  it.”  Here  then 
F f was 
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was  the  defe(!l,  in  the  weaknefs  of  govern- 
ment;; and  here  only  the  remedy  fhouldhave 
been  applied.  TJhe  fame  ftrength  which 
would  have  fufficed  to  fu^pprefs  the  public 
meetings,  would  have  fufficed  to  give  ac- 
tivity to  the  new  council  p and  had  the 
new  council  been  able  to  a(ft,  there  would’ 
have  been  nothing  to  fear  from  the  pub-, 
lie  meetings. 

In  general,  that  government  mufl;  be 
very  weak,  or  very  arbitrary,  which  has 
any  thing  to  fear  from  public  meetings  ; 
or  which  make*:  a p^in-t  of^  fuppreffing 
them. 

It  is  farther  enaded,  that  at  the  annual 
meetings  for  eledions,  no  other  bufmefs 
fhall  be  done  than  that  of  the  elections;  and 
that  at  occafional  meetings,  no  other  bufi- 
nefs  ffiall  be  done,  except  the  bufinefs  ex- 
preffied  in  the  leave  given  by  the  governor 
to  convoke  fuch  affemblies.:  This  provi- 
fion  appears  to  me  to  be  as  little  confonant 
to  juilice,  or  to  policy,  as  the  former;  and 
withal  imptadicable. 


Had 


Sed.  Vir.  TO  THE  Colonies.  43^ 

'i 

‘ Had  it  Indeed  been  confined  to  the  me- 
tropolis, it  might  have  be^n  faid,  that  ihe- 
governor  was  alwa'^s  at^  hand,  always 
acceffible ; thatMt  would  be  eafy  tp  explain 
to  him  the  bufinfs  intended  to  be  done  at 
the  meeting,  and  if  that  bufuiefs  were  con- 
ftltutional,  he  would  certainly  confent  to 

f 

it ; but  the  fad  Is,  that  the  provifions  ex- 
tend to  all  the  towns  and  diftrids  in  the 
province.  Now  thefe  towns  are  fome  of 
them  at  one,  two,  or  even  thtee  hundred 
miles  diftance  from  the  capital.  Almoft 
all  the  mur)Icipdi  b.ufinefs  is  regiilarly  done 
at  thefe  town*meetings.  Is  it  not  peculiar- 
ly hard,  that  all  the  municipal  bufinefs 
of  thefe  towns  fhould  be  at  a Hand,  ’till 
difpatches  can  be  fent  to  his  excellency  the 
governor,  explaining  the  circumftances  of 
each  particular  bufinefs  to  be  canvaffed  ; 

* Wherever  the  word  governor  Is  ufed  In  the  re- 
marks on  this  adt,  it  is  iifed  to  mean,  the  perfon 
who  prcjides  in  the  province  for  the  time  being; 
whether  governor.,. or  lieutenant  governor.  The 
provifions  of  the  adl  being  fo  extended.  . 

F f 2 
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till  his  excellency  fhall  have  read  thefe  dif- 
patches ; fhall  have  fent  back  perhaps  for 
explanations ; fhalhat  laft,  having  made 
himfelf  reader  of  the  bu/inefs,  fent  back 
other  difpatches,  granting  licence  to  meet? 
What  muft  be  the  authority  of  a govern- 
ment reduced  to  fuch  precautions  as  thefe  ? 
Would  it  be  thought  to  add  greatly  to  the 
fecurity  of  the  throne,  if  not  a veftry  could 
be  fummoned  in  England  without  licence 
from  the  king  ? 

The  policy  ^of  this  provifion  feems  to 
Hand  upon  no  better  footing/  than  the 
juftice  of  it.  A town- meeting  affembles 
with  leave  of  the  governor  ; its  bufinefs  is 
precifely  marked  out.  In  the  courfe  of 
the  bufinefs  the  friends  of  government  ob- 
ferve  a turn  in  the  tide  of  the  popular 
opinions  ; they  wifh  to  take  advantage  of 
it ; to  propofe  refolutions,  to  form  affoci- 
ations-for  counterading  the  manoeuvres  of 
the  fadious,  and  ill  difpofed ; for  fup- 
porting  government,  and  for  giving  force, 
and  efficacy,  to  the  laws.— -***  No,”  fays 

this 
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this  ad,  “ you  fhall  not  do  it : this  is  not 
“ the  bufmefs  of  the  meeting  ; it  is  not 
“ exprefled  in  the  licence  to  meet  your 
“ refolutions  are  null ; your  aflbciations 

illegal.—  ' 

The  belt  defence  of  this  provifion,  per- 
haps, is,  that  it  is  impradicable, — When 
the  affembly  is  met,  either  for  eledions, 
or  for  any  municipal  pqrpofe,  who  lhall 
with-hold  them  from  proceeding  to  fuch 
bufinefs  as  they  fee  fit  ? In  all  aflemblies 
the  will  of  the  majority,  controuls  the 
will  of  the  whole.  If  the  majority  of  thefe 
aflemblies  be  not  difalFeded  to  govern*- 
ment,  there  would  be  no  danger  in  leav- 
ing them  free  to  vote  and  refolve  as  they 
pleafed.  If  the  majority  be  difaffeded, 
there  will  be  no  means  of  preventing  them 
from  voting  and  refolving  as  they  pleafe, 
iinlefs  by  preventing  their  coming  toge- 
ther at  all. 


43^  Acts  relating  , Part  III, 


e s E C T.  VIII. 


H E firft  obje£t  propofed  by  this  a£t 


JL  is  to  defcribe  the  boundaries  of 
what  is  hereafter  to  be  called  the  province 
of  Quebec.  For  it  feems  all  that  had  been 
hitherto  done  towards  fettling  either  the 
limits  or  the  government  of  this  colony, 
fince  its  firft  acquifition,  was  by  a procla- 
mation iiTiled  by  the  kmg  in  ^the  third 
year  of  his  reign.  And  fo  wifely  and 
carefully  was  this  proclamation  drawn 
up,  that  (as  the  ad  fets  forth)  “ a large 
“ extent  of  country,  within  which  were 
“ feveral  colonies  and  fettlements  of  the. 
“ fubjeds  of  France,  who  claimed  to  re- 
“ main  there  under  the  faith  of  the  treaty 
“ of  Paris,  was  left  without  any  provi- 
“ vilion  being  made  for  the  adminiftra* 
“ tion  of  civil  government  therein ; and 
certain  parts  of  the  territory  of  Canada, 
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where  fedentary  fifheries  had  been  efta- 
“ blifhed,  and  carried  on  by  the  fubjedls 
“ of  France,  inhabitat^ts  of  the  proHiice 
**  of  Canada,  upder  grants  and  concef- 
fions  of  the  government  thereof,  were 
^ annexed  to  the  government  of  New- 
“ foundland,  and  thereby  fubjedled  to  re- 
**  gulations  inconfiftent  with  the  nature 
of  fuch  fifheries.”  — Thefe  certainly 
were  great  inconveniences : and  it  is  won- 
derful that  during  a fpace  of  eleven  years 
no  remedy  had  been  applied  to  them. 

At  the  end  of  this  period,  the  adb  be- 
fore us  provides  a remedy.  It  extends 
and  defcribes  the  boundaries  of  the  pro- 
vinceS,  including  within  thofe  boundaries 
the  colonies,  and  back  fettlements,  for 
which  no  civil  government  had  been  pro- 
vided by  the  proclamation  ; and  the  La- 
bradore  coaft,  which  by  that  proclama- 
tion had  been  affedled  to  the  government 
of  Newfoundland ; providing  at  the  fame 
time,  by  a claufe,  which  feems  to  contra- 
dict the  defcription  itfelf,  that  nothing 
F f 4 herein 
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herein  contained  “ {kail  in  any  wife  afFe£fc 
the  boundaries  of  any  other  colony.** — 
Sa\inj5  lifcewife  all^  rights  derived  from 
preceding  grants  and  conveyances, 

^aving  thus  fixed,  if  indeed  the  a£l 
can  be  faid  to  have  fixed,  what  are  the 
territories  and  people,  whom  the  legilla- 
ture  has  in  contemplation,  the  ad  goes  on 
to  appoint  the  civil  government  of  the 
province.  For  this  purpofe  it  firft  repeals 
all  the  provifions  made  by  the  proclama- 
tion cited  above,  fo  far  as  it  relates  to  the 
province  pf  Quebec,  or^to  the  commiflion, 
under  the  authority  of  which  the  govern- 
inent  of  the  province  had  been  hitherto 
adminiftered ; it  repeals  all  the  ordinances 
hitherto  made  by  the  governor  and  coun- 
cil, relative  to  the  civil  government,  and 
all  commiflions  granted  to  judges  and 
other  officers,  ' 

All  thefe  provifions  are  repealed,  becaufe 
as  it  is  declared,  “ they  are  inapplicable 
to  the  fiate  and  circumftances  of  the 
province,’*  Twp  grounds  arp  afiigned 

fo? 
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for  this  fevere  cenfure  on  the  king’s  pro^ 
clamation.  The  one  “ that  the  inhabitants 
of  this  province  di4j  at*the  time  tof)its 
being  conquered,  amount  to  above  fix- 
**  ty-five  thoufand  perfons  profejl!ing  the 
“ religion  of  the  church  of  Rome;”— -the 
other,  “ that  they  did  then  enjoy  an  efta- 
blifhed  form  of  conftitution,  and  fyftem 
of  laws,  ’ by  which  their  perfons  and 
property  had  been  proteded,  governed, 
“ and  ordered  for  a long  feries  of  years.” 

Combining  the  cenfure  on  the  royal 
proclamation,  and  the  grounds  affigned 
for  it  together,  we  muft  conclude,  that  the 
proclamation  was  looked  upon  as  faulty, 
in  ndt  having  fufhciently  provided  for  the 
fecurity  of  the  inhabitants  who  profefled 
the  Roman  catholic  religion  j and  in  hav- 
ing wantonly,  and  without  rcafon,  broken 
in  upon  the  ancient  fyftem  of  laws.  And 
thefe  are  the  faults  whiph  the  ad  endea^» 
vours  to  redify. 

It  provides  that  his  majefty’s  fubjeds, 
profefling  the  religion  **  of  the  church  of 
, Romei 
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“ Rome,  of,  and  in  the  faid  province  of 
“ Quebec^,  may  have,  hold,  and  enjoy, 
the  (free  exercife  of  the  religion  of  the 
church  of  Rome,  fubjeft  to  the  king’s 
fupremacy<i  declared,  and  eftablifhed,  by 
“ an  adt  made  in  the  firfl  year  of  the 
reign  of  queen  Elizabeth  over  all  the 
countries  which  then  did,  or  hereafter 
“ fhould  belong  f to  the  imperial  crown  of 
‘‘  this  realm.”  The  clergy  of  the  church 
of  Rome  are  confirmed  in  the  enjoyment 
of  their  accuflomed  dues  and  rights,  with 
refpec^l  to  fuch  pe?Jons  as  fhall  pro- 

fefs  the  faid  religion.  Out  of  the  reft  of 
fuch  accuftomed  dues  and  rights,  his  ma- 
jefty  is  empowered  to  make  fuch  provi/ion 
as  he  fhall  think  expedient  for  the  encou- 

* Such  is  the  uncouth  phrafeology  of  the  aft  ; 
fo  that  one  might  be  tempted  to  imagine  the  reli- 
gion of  the  church  of  Rome  was  one  thing  at 
Quebec,  and  a different  thing  elfewhere. 

f The  words  “ hereafter  Jhall  bef  occur  in  the 
xvi.  fe6l.  of  the  a6f  of  Elizabeth ; the  intent  of  which 
is  to  “ extinguifh  ” all  foreign  power  in  countries 
within  the  dominion  of  England  j but  are  dropt  in  the 
xix.  fedf.  which  impofes  the  oath  of  fupremacy. 

ragemenj; 
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rageinent  of  the  proteftant  religion,  and 
the  maintenance  of  a proteftant  clergy. 
Such  of  the  inhabitants  as  Sdhere  tr|thje 
Romilh  church,  are  neither  to  take  the 
oath  prefcribed  by^heftatute  of  Eli^kbetb, 
nor  any  oath  hitherto  fubftituted  for  it ; but 
another  oath  is  prefcribed  in  this  adl, 
Thofe  who  refufe  or  negleft  to  take  this 
oath,  are  made  liable  to  the  fame  penal- 
ties as  by  the  adf  of  Elizabeth  would  have 
been  incurred  for  refufmg  to  take  the  oath 
prefcribed  in  that  a£l:. 

The  adf  then  goes  on  to  fecure^his  ma- 
jefty’s  Canac^ian  fubjeds  in  Quebec  (“  the 
“ religious  orders  and  communities  only 
exce*pted)  in  all  their  properties  and  pof- 
fefiions,  together  with  all  the  cuftoms 
“ and  ufages  relative  thereto,  and  all  other 
their  civil  rights,  in  as  large,  ample, 
“ and  beneficial  a manner,  as  if  the  faid 
“ proclamation,  commiffions,  ordinances, 
and  other  ads  and  inftruments  had  not 
“ been  made,  and  as  may  conftft  with 
with  their  allegiance  to  his  majefiy,  and 

‘‘  fubjedion, 
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fubjedion  to  the  king  and  parliament  of 
“ Great  Britain.” 

fTt ' >rdains  that  ajl  controverfies  relative 

( 

to  property  and  civil  rights  fhall  be  de- 
cided by  the  laws  and  cuftoms  of  Canada, 
till  altered  by  any  ordinance  of  the  gover- 
nor, with  the  advice  and  confent  of  the  le- 
giflative  council. 

To  this  claufe  two  provifoes  are  annex- 
ed. The  one,  that  it  fhall  not  extend  to 
any  lands  which  already  are,  or  hereafter 
may  be  granted  by  the  king  in  free  and 
common  foccage.  The  other,  that  it  fhall 
not  preclude  any  perfon  who*^has  a right 
to  alienate  his  lands,  goods,  or  credits, 
in  his  life  time,  by  deed  of  fale  on  gift, 
or  otherwife,  from  devifing,  or  bequeath- 
ing them  at  his  death  by  his  laft  will  or 
teftament. 

The  ad  then  remarks,  that  the  certain- 
ty and  lenity  of  the  criminal  law  of  Eng- 
land, and  the  benefits  and  advantages  re- 
fulting  from  the  ufe  of  it,  had  been  fen-r 
hbly  felt  by  the  inhabitants  from  an  ex- 
perience 
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perience  of  more  than  nine  years,  during 
which  it  had  been  uniformly«adminifte^ed ; 
and  therefore  enads,  t\iat  the  fame  law 
fhall  continue  to  be  adminiftered,  nd  ob- 
ferved,  as  well  in  the  defcription  and  qua- 
lity of  the  offence,  as  in  the  mithod  of 
profecution  and  trial ; and  the  punifhments 
and  forfeitures  thereby  inflided  to  the  ex- 
clufion  of  every  other  rule  of  criminal  law, 
fubjed  neverthelefs  to  fuch  alterations  and 
amendments  as  the  governor,  with  the  ad- 
vice and  confent  of  the  legiflative  council, 
fhall  from  thne  to  ^ time  caufe  to  be  made 
therein. 

So  piuch  power  is  left  to  this  legiflative 
council,  that  great  part  of  the  merit,  or 
demerit  of  this  ad,  will  depend  on  the 
conftitution  given  by  it  to  this  body. 

The  ad  acknowledges,  that  the  power 
of  making  many  regulations  for  the  future 
welfare  and  good  government  of  the  pro- 
nrince,  muft  of  neceflity  be  intruded  for  a 
certain  time — (and  it  might  have  been  faid 
at  all  times)  and  under  proper  redridions, 
8 to 
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to  perfoiis  refident  there  : it  declares  it  to 
bf  af  prefejit  (though  it  does  not  fay  why, 
nor  therefore  give*^  any  datiimy  by  which 
it  may  he  conjectured  mUien  it  will  be  lefs) 
inexpedient  to  call  an  affembly ; — and  it 
therefore  empowers  his  majefty,  by  war- 
rant under  his  fign  manual,  with  the  ad- 
vice of  his  privy  council,  to  conftitute  the 
council  in  queftion  under  the  defcription 
of — a council  for  the  affairs  of  the  pro- 
vince ; — to  confift  of  fuch  perfons  refident 
there,  not  more  than  twenty-three,  nor 

c . 

fewer  than  feventeen,  as  his  rfiajefty  fhall 
appoint ; which  council  thus  appointed,  or 
the  major  part  thereof,  with  the  confent  of 
the  governor,  are  to  make  laws  “ for  the 
“ peace,  welfare,  and  good  government  of 
“ the  province.” 

From  the'  general  power  of  legiflation 
thus  given,  that  of  taxation,  however, 
{lands  excepted,  unlefs  it  'be  with  refpeCl 
to  fuch  rates  and  taxes  as  the  inhabitants 
of  any  town  or  diftriCt,  may  be  authorifed 
by  the  council  to  levy,  and  apply  within 
6 the 
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the  faid  town  or  diftrldt  for  making  roads 
ereding,  or  repairing,  publ^  buildings, ^or 
for  any  other  purpofe'refpeding  the  local 
convenience  and  oeconomy  of  fucb  town  or 
diftrid. 

All  ordinances  to  be  made  by  tliis  coun- 
cil are  to  be  tranfmitted  to  his  majefty, 
within  fix  months,  for  the  royal  affent. 
Nor  is  any  ordinance  touching  religion, 
or  any  ordinance  infliding  a greater  pu- 
nifhment  than  fine,  or  imprifonment  for 
three  months,  to  be  of  any  validity,  till 
fuch  confent  is  Obtained.  No  ordinance 
can  be  palled  at  any  meeting  of  the  coun- 
cil, where  lefs  than  a majority  of  the 
whole  council  is  prefent ; nor  at  any  time, 
except  between  the  firft  of  January,  and 
the  firft  of  May,  unlefs  on  urge7it  occa- 
fions  : on  which  occafions  the  governor  is 
to  fummon  every  member  refident  at  Que- 
bec, or  within  fifty  miles  of  it. 

There  is  one  circumftance  which  muft 
ftrike  every  man  who  reads  this  ad.  It  is 
acknowledged  over  and  over  again  in  it, 

that 
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that  the  proclamation  publifhed  in  the 
third  year  of  his  majefty’s  reign,  was  in-» 
applicable  to  the  Hate  of  the  province.  Is 
it  poffibf"'  that  parliament  fhould  have  fate 
fix  long  years  before  it  made  this  difco-  - 
very  ? Tne  confufion  which  prevailed  in 
the  reft  of  the  American  continent  was  at- 
tributed by  thofe  who  were  beft  informed, 
to  the  want  of  a parliamentary  fettlement. 
Why  was  the  fettlement  of  Quebec  fo  long 
delayed  ? The  laws  and  cuftoms,  the  tem- 
per and  manners,  of  the  people,  muft  fure- 
ly  have  been  learned  by  tfie  minfftry  in  the 
courfe  of  five  years,  which  preceded  the 
exiftence  of  the  laft  parliament.  It  cannot 
then  but  appear  fingular,  that  an  ad  of 
this  nature  fhould  have  been  deferred  to 
the  very  latter  end  of  the  laft  fefllons  of 
the  parliament  before  us.  It  was  furely  an 
ad  of  wanton  cruelty  to  fuffer  the  province 
to  groan  for  fix  whole  years  under  a form 
of  government,  “ inconfiftent  with  their 
“ commercial  interefts,  and  inapplicable  to 
. “ the 
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the  ftate  and  circumftances  of  the  cour,- 
“ try.”  , 

To  atone  for  this,*  I muft  call  i?  culp- 
able negligence.^  we  may  with  re^fon  ex- 
pefl,  that  the  regulation  which  fo  much 
time  was  taken  to  digeft,  was  v)cli  adapt- 
ed to  the  ftate  and  circumftances,  and 
conducive  to  all  the  interefts  of  the  pro- 
vince. We  have  the  more  reafon  to  ex- 
peft  this,  as  here  at  leaft  parliament  had 
it’s  hands  at  liberty.  No  contending  and 
oppoftte  claims  had  it  to  ad  juft,  'no  grants 
to  fteer  clear  of,  or  revoke.  ^ 

All  the  peculiar  privileges  which  the 
inhabitants  of  Quebec  could  claim,  were 
comprifed  in  a fliort  capitulation,  and  a 
lingle  article  of  a treaty  of  peace. 

Let  us  fee  now  if  the  juftice  and  policy 
of  the  adt  are  fuch,  as  to  atone  for  the 
aftoniftiing  tardinefs  in  palling  it. 

With  regard  to  the  extenfion  of  the 
boundaries  of  the  province,  I think  all  the 
objedtions  againft  it,  have  been  fully  and 
ably  anfwered  by  an  author,  who  feems  to 
G g have 


Acts  relating  Part  IIL  * 


p,  ^ 

45°' ' 

have  written  upon  full  information,  and  a 
thorough  knowledge  of  the  fubjed; 

But  the  loudeft  damours  have  been 
raifed  ag^'» in'll  other  parts  qf  this  ad.  Re- 
ligious prejudices  are,  of  all,  the  llrongeft 
and  moll  .kely  to  work  upon  the  minds 
of  the  people.  This  topic  was,  therefore, 
greedily  feized  by  oppofition.  The  horrid 
^crime,  and  the  dreadful  danger  of  efla- 
blilhlng  popery  in  fo  large  a part  of  his 
majelly’s  dominions,  has  been  thundered 
-in-  the  ears  of  the  king,  lords,  and  com- 
mons in  remondrances  from  very  religious 
magillrates,  and  echoed  back  again  to  the 
public  with  all  the  clamour  and  turbulence 
of  an  enraged  and  mifguided  populace. 
Meantime  the  defenders  of  the  bill  I'eemed 
afraid  of  fpeaking  out.  They  were  will- 
ing to  allow  any  thing,  to  have  re- 

■*  See  this  part  of  the  bill  ably  defended  by 
the  author  of  “ the  Appeal  to  the  Public,  ftat- 
“ ing  and  confidering  the  Objections  to  the  Que- 
“ bee  bill,”  printed  for  Payne,  1774,  from  page 
36  to  the  end. 
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courfe  to  any  fubterfuge,  rather  than  coi^-' 
fefs  that  the  Romifli  religion  wa^  e^la- 
dlifJjed  by  this  adt. — It  is  tolerated  they  faid, 
but  not  ejiablijhed. — Nay  one  wri ^r  found 
out,  that  the  church  of  Ejtgland  ^as  efta- 
blifhed  by  it.  “ For  the  Canac/ans  (fays 
“ he)  are  to  acknowledge  the  king  to  be 
> “ fupreme  head  of  the  church  in  Quebec, 

“ by  the  authority  of  the  adl  of  Elizabeth : 

of  whatever  churchy  then  the  firfl  of  E- 
“ lizabeth  declares  the  king  to  be  fupreme 
“ head,  mull  be  the  church  eftablifhed 
in  Quebec  by  this  adt  *.” 

If  this  gentleman  had  turned  to  the  adl 
of  Slizabeth,  he  w^uld  have  found  that  it 
does  not  declare  the  queen  to  be  the  head 
of  any  particular  church.  He  might  have 
recolledted  too,  that  what  is  now  called  the 
church  of  England,  did  not  then  exift. 

The  adt  of  uniformity  was  not  palT- 
ed ; the  queen  is  fimply  declared  “ fu- 

See  Juftice  and  Policy  of  this  Adl  afTerted  and 
proved,  p.  50. 

Gg  2 
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C‘  preme  governor  of  thefe  realms,  as  well 
in  rnatters  ecclcfiafiaftical  as  civif.”  A very 
different  thing  from  being  head  of  this  or 
that  par  icular  church.  By  virtue  of  this 
ad,  I fuppofe,  the  king  is  head  of  the 
churches  of  the  anabaptifts  and  prefbyte- 
rians,  and  of  our  fober  hoileft  friends,  the 
Quakers,  as  well  as  of  the  church  of  Eng- 
land. This  author  indeed  does  allow — 
“ that  the  point  might  have  been  made 
more  clear”.  Afk  him  why  it  was  not, — and 
he  gravely  tells  youi  then  there  would 
“ have  been  danger  of  undoing  what  the 

claufe  fets  out  with  theprofeffed  purpofe 
“ of  doing, — the  giving  eafe  and  fecurity 
“ to  the  minds  of  the  Canadians  How 
the  Canadians  would  ftart  and  fhrinkat  fuch 
a plea  as  this  !— “ You  fet  out  (they  would 
“ fay)  with  profeffmg  to  eflablifli  our 

“ church  ; and  lo ! by  an  ungenerous  fub- 
/ 

* See  Ju/lice  and  Policy  of  this  A61:  aflertcd  and 
proved,  p.  51. 
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“ terfuge,  it  is  the  church  of  England  you 
“ mean  all  the  time  to  eikiblifli.” — 

If  the  adls  of  the  legiflature  are  tGt)e^e- 
fended,  let  it  not  by  arguments  like  thefe^, 
—To  utter  dark  fayings  ; to  fpe/k  unin- 
telHgihly,  would  be  difgraceful  enough  to 
a degiflature  ; but  to  fpeak  deceitful  words, 
to  life  words  which  have  two  meanings, 
with  the  profeifed  purpofe  of  deceiving; — 
for  that  I cannot  find, a name.  No  ! let  us 
fpeak  ou^t,  let  us  boldly  acknowledge  the 
truth  : — the  aft  has  ejiablijl:ed  the  religion 
of  Rome  Quebec.  Why  tojture  oui*- 
felves  to  explain  away  a truth  that  is  fo 
clear  ? or  why  hefitate  to  acknowledge  a 
faft,*that  needs  no  apology  ? If  there  be 
any  force  in  treaties  ; if  any  faith  is  due 
,to  them  ; if  they  can  convey  a right ; the 
Canadians  had  a right  to  this  efiablifh- 
ment. 

By  the  2jth  article  of  the  capitulation 
between  general  Amherfi:  and  the  marquis 
de  Vaudrueil,  it  is  ftipulated,  that  “ the 
G g 3 free 
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“ free'^exercife  of  the  Roman  religion  fhall 
fubfift  intire,  in  fuch  manner,  that  all 
“Vhe  hates  and  people,  of  the  towns  and 
“ countries,  places,  and  diftant  polls,  fhall 
“continue  to  alfemble  ‘in  the  churches, 
“ and  t(i  frequent  the  facraments  as  here- 
tofore,  without  being  molehed  in  any 
“ manner,  directly  or  indiredlly.”  In  the 
fecond  article  of  the  definitive  treaty  of 
Paris,  “ his  Britannic  majefty  agrees  to 
“ grant  to  the  inhabitants  of  Canada  the 
“ liberty  of  the  Catholic  religion  and 
engages  to  give  the  rrv)ll  exact  and  moh 
“ effedtual  orders,  that  his  new  Roman 
“ Catholic  fubjeds  may  profefs  the  wor- 
“ fhip  of  their  religion,  according  lo  the 
“ rites  of  the  Romilh  church,  as  far  as  the 
“ laws  of  Great  Britain  permit.” — Now 
furely  the  law^s  of  Great  Britain  permit 
him,  with  the  advice  and  confent  of  his 
parliament,  to  fecure  to  his  Canadian  fub- 
jeds  every  thing  that  the  capitulation  had 
granted  them.  To  interpret  the  laft  un- 

neceflary 
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neceflary  claufe,  fo  as  to  annul  the  tenor 
and  purport  of  the  whole,  might  be  e- 
ceived  as  a legitimaje  mode  of  infi;rpi‘eta- 
tion  in  the  fchools  of  Berlin  or  Vienna  ; 
but  I hope  it  is  a mode  that  wi^  never  be 
adopted  in  England.  By  tile  terms  of 
capitulation,  by  the  plain  meauing  of  the 
treaty,  the  Canadians  had  a right  to  an 
elrablilhment.^ — The  Roman  Catholics  in 
Quebec  are,  as  to  this  point,  in  the  fame 
fituation  as  the  Proteftant  diflenters  in 
England.  The  capitulation,  and  the  trea- 
ty, oper^-te  widi  refped  to  th3  one,  juft  as 
the  toleration  ad  operates  with  refped:  to 
the  other.  In  truth,  it  was  they  that  rendered 
th’at  which  “ in  Britifh  fubjeds  would  have 
been  illegal  without  them,  thenceforth  le- 
“ gal ; by  them  this  v/ay  of  wotftiip  was 
permitted  and  allowed  : it  was  not  only 
exempted  from  punifhment,  but  rendered 
“ innocent  and  lawful.”  In  a word,  as 
lord  Mansfield  nobly  declared  of  the  way 
of  worftiip  of  the  diflenters, -r-  “ It  was 
, G g 4 “ efta- 
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“ eftablifhed  And  what  has  the  ad; 
dcTC  more,  than  barely  confirm  what  the 
capiV  da^^ion  and  treaty  chad  folemnly  grant- 
ed before  ? 

But  it  is  1 id  the  Roman  religion  is  not  only 
ejiablijloed^  h is  even  endowed,  by  this  ad. 
True,  it  is  ij.  And  to  fome  endowment  too 
the  Canadians  had  a right  by  the  farpe  capi- 
tulation. In  the  article  already  cited,  it  was 
“ demanded,  that  the  people  fhould  be  ob- 
“ llged  by  the  Englifli  government  to  pay 
“ to  the  priefts  the  tythes,  and  all  the  taxes 

they  were^ufed  to  pay  untler  the^overn- 
“ ment  of  the  mofi:  chriftian  king.”  The  ge- 
neral’s anfwer  was,  “That  the  obligation  of 
“ paying  the  tythes  to  the  priefts,  muft  de- 
“ pend  on  the  king’s  pleafure.”  After  the 
place  had  furrendered,  the  king’s  pleafure 

* See  lord  Mansfield’s  fpeech  in  the  Houfe  of 
Lorels,  in  the  cafe  of  the  chamberlain  of  London, 
againft  Allen  Evans,  Efq.  printed  at  the  end  of 
Dr.  Furneaux’s  Letters  to  Mr.  Juftice  Blackftone. 
a fpeech  which  is  more  worth  than  whole  volumes 
of  Commentaries. 
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could  be  declared  only  in  parliament ; and  ^ 
this  adt  is  that  parliamentary,declaration  cy 
his  pleafure.  The  mordent  the  exercffe  of 
their  religion  was  granted  to  the  Car|idians, 
the  maintenance  of  their  priefts  In  fc^e  way 
or  other,  became  neceffary ; the  k lig,  that 
is,  the  king  In  parliament,  was  to  exercife 
his  judgment  as  to  the  mode  and  meafure  of 
maintenance  to  be  affigned  : he  has  exer- 
cifed  it,  and  the  refult  is,  that  he  has 
fixed  upon  that  meafure  and  that  mode,  to 
which  they,  who  are  to  furnifh  the  main- 
tenance, had  for  ages  been  accuftomed, 
with  which  they  were  contented  ; which 
they  themfelves  entreated  to  be  conti- 
nued. 

What  founder  principles  of  juftice  or  po- 
licy could  have  been  adopted  ? Had  the 
other  provifions  in  the  adl  been  as  unex- 
ceptionable as  this,  I know  of  few  adts 
that  would  lie  open  to  lefs  objedlion ; — but 
thofe  who  are  beft  acquainted  with  the  na- 
ture and  genius  of  the  Romifh  religion, 
will  allow,  that  the  adt  has  not  fufficiently 

provided 
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provided  againft  the  dangers  with  which 
hat  fed  is  always  threatening  the  peace  of 
Ae  community.  It  is  not  the  dogmas  of 
the  ch|uxh  of  Rome  which  fhould  alarm 
the  le^iilator.  What  is  it  to  him  whe- 
ther m(  1 believe  in  the  abfurd  dodrine 
of  tranfubftantiation,  or  the  no  lefs  abfurd 
dodrine  of  confubftantiation,  which  we  all 
of  us  learn  in  our  catechifm  ? But  there 
are  other  matters  of  a quite  other  impor- 
tance. It  is  a matter  of  a quite  other  impor- 
tance whether  or  no  fubjeds  acknowledge 
a dependence  on  a for^’gn  poyver,  incon- 
fiifent  with  the  obedience  to  their  natural 
fovereign ; whether  or  no  the  priefts  enter 
into  vows,  or  form  focieties  incompat- 
ible with  the  welfare  of  the  ftate.  Againft 
thefe  iiiconveniencies,  which  afFed  thefo- 
ciety  in  its  civil  capacity,  the  ad  has  pro- 
vided either  none  or  inadequate  checks. 

It  is  indeed  enaded,  that  the  Canadi- 
ans fhall  be  fubjed  to  the  king’s  fupre- 
macy  as  eftablifhed  by  the  firft  of  Eliza- 
beth, and  an  oath  is  preferibed  to  enforce 
7 this 
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this  provifion.  It  has  been  faid,  that  the 
bill  as  it  came  from  the  Houfe  of  Lory^, 
enjoined  the  Canad"^ans  to  take  tiie  ^^ath 
prefcribed  in  the  ftatute  of  Elizabeth.  The 
lay  lords  perhaps  did  not  kno\L  that  no 
true  catholic  could  volunta  lly  fwear 
to  renounce  all  foreign  jurifdidion, 
power,  and  authority  in  matters  eccle- 
liafticaL”  The  fpiritual  lords  one  would 
think  could  not  but  know  it ; and  yet  it 
would  feem  rather  uncharitable  to  fuppofe, 
th,at  they  thought  fo  ill  of  the  Canadians, 
as  to  fufped:  thjm  capable  of  giving  their 
“ unfeigned  alTent  andconfent,”  to  an  ar- 
ticle which  they  difbelieved  : be  that  as  it 
may,  the  oath  was  changed  in  the  lower 
houfe.  As  it  now  Hands,  it  is  a general 
oath  of  allegiance,  without  any  particu- 
lar reference  to  matters  ecelefiaftical ; and 
fo  far  it  is  right  But  the  fad;  is,  that 

oaths 

* I fay  fo  far,  bccaufe  I think  the  laft  claufe 
injudicious,  “ renouncing  all  pardons  and  dif- 
“ pen  rations  from  any  power  or  perfon  whomfo- 

(C 
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oaths  are  of  no  ufe,  no  validity  in  this 
ck  The  religious  principle  can  never 
ha^  force  fufiicient  *to  bind  a firm  be- 
liever inr^he  plenitude  of  power  in  the  in- 
fallible to\  iny  adl:,  by  which  that  plenitude 
of  power!  s acknowledged  to  be  circum- 
fcribable. 

Here  then  the  adl  fhould  have  been 
more  explicit ; it  fhould  plainly  have  de- 
fined wHat  was  meant  by  the  king’s  fu- 
premacy.  It  fhould  have  prohibited  all 
appeals  to  the  court  of  Rome  in  any  caufe 
or  on  any  pretence  whatever  :•  it  fhould 
have  eftabliflied  courts  for  the  decifion  of 

“ ever  to  the  contrary.”  The  memoer  who 
brought  in  this  oath  muft,  one  fhould  think,  have 
known,  that  whoever  was  {launch  papifl  enough 
to  believe  the  pope  has  the  power  of  difpenfing 
with  obedience  to  the  oath^  mull  believe  too,  that 
he  had  power  enough  to  difpenfe  with  the  renunci- 
ation, And  it  feems,  therefore,  injudicious  in  the 
legiflature,  to  let  the  Canadians  fee,  that  it  even 
fuppofed  it  pofiible  they  fhould  be  capable  of  hold- 
ing a tenet  which  would  deflroy  the  fandlion  of  ajl 
oaths.  If,  indeed,  the  fanclion  of  an  oath  be  of 
that  ufe  it  is  generally  fuppofed  to  be. 
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all  ecclefiaftical  caufes 


our  other  courts,  fticvuld  hihre  fat  and  r 


ed  in  the  name,  and  by  the  authority  of 
the  king.  It  fhould  have  guarr^d  thefe 
provlfions  by  pains  and  penaltifc  clearly 
exprefled,  and  eafy  to  be  inflidedj  As  the 
adl  now  hands,  how  is  the  Canadian  to 
know  what  Is  the  fupremacy  to  which  he 
is  fubjedt,  or  what  are  the  penalties  under 
v;hlch  he  Is  to  fubmit  to  it  ? He  is  to  find 
it  out,  if  he  can,  in  the  firfl;  of  Elizabeth, 
a ftatute  which  i^  a repeal,  or  a revivor 
of  no  lefs  than  fixteen  other  ftatutes,  which 
itfelf  has  been  altered,  and  in  part  repeal- 
ed by  eight  or  ten  later  ftatutes.  A fta- 
tute, therefore,  which  we  may  venture  to 
fay,  not  one  Englifhmaii  in  a thoufand- 
uniderhands,  which,  therefore,  it  cannot 
be  reafonable  to  expedt  the  Canadians 
Ihould  ever  underftand. 

The  celibacy  of  the  Roman  clergy  is 
another  point,  in  which  the  welfare  of 
the  civil  foclety  is  more  deeply  interefted 
than  many  may  at  firft;  fight  imagine. 


Men 
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IVien  who  are  debarred  from  being  huf- 
bk  ds  or  fatheis,  hay_*  not  the  fame  mo- 
fives  to  be  good  citizens  as  the  reft  of  man- 
kind; t^ey  cannot  give  the  fame  pledges 
to  fociet|  for  their  good  condudl  in  ‘it. 
The  fpit-t  of  the  citizen  is  abforbed, 
**  dans  Vefprit  dii  corps d'*  But  what,  we 

fhall  be  aiked,  would  you  have  the 
“ clergy  conftrained  to  marry  ?”  No,  fure- 
ly.  Nay,  it  was  better  perhaps  not  to 
give  them  permiflion  to  marry  in  ex- 
prefs  and  dire(ft  terms^--  But  fomething 
might  have  been  done ; the  courts  might 
have  been  prohibited  from  holding,  and 
the  parties  from  profecuting  any  ' plea 
againft  priefts  who  fhould  marry.  If  the 
adt  had  removed  all  legal  reftraints,  the 
reft  might  have  been  left  to  nature. 

In  the  capitulation  ^ it  is  ftipulated, 
•that  “ the  communities  of  nuns  fhall  be 
“ prcferved  in  their  conftitution  and  pri® 
“ vileges  j that  they  lliall  continue  to  ob- 


o 
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“ ferve  their  rules,  and  to  be  exempted^ 
from  lodging  any  n^ilitary»:  that  it 
be  forbid'to  trouble  them  in  thei/  reli- 
“ gious  exercife,  or  to  enter  their  inonaf- 
‘‘  teries,”  / 

The  fame  privileges  were  denjanded'% 
but  refufed,  “ with  regard  to  the  com- 
“ munities  of  Jefuits  and  Recolets,  and 
“ of  the  houfe  of  the  priefts  of  St.  Sul- 
“ picef.  Yet  the  communities  and  all  the 
priefts  are  to  preferve  their  moveables, 
“ and  the  property  and  revenues  of  the 
“ fignories,’  and  other  eftates  vv^hich  they 
polfefs  in  the  colony ; and  the  fame 
eftates  are  to  be  preferved  in  their  pri- 
“ vileges,  rights,  honours,  and  exemp- 
“ tions.”  In  the  definitive  treaty  of  peace 
not  a fyllable  is  faid  about  thefe  articles. 

Here  then  a queftion  may  arife,  whether 
the  grants  made  in  a capitulation  are  to 
be  confidered  as  perpetually  binding,  or 

t^ART.  XXXIV. 

only 
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only  in  force  till  the  definitive  treaty  be 
-.^j^ned,  and  to  lofe  all  farther  validity  un- 
leio  confirmed  therV;,  either  by  exprefs  or 
genera'  terms  ? 

This  latter  feems  to  have  been  the  idea 
adopted  by  parliament ; for,  notwithfiand- 
ing  the  XXXIVth  article  of  the  capitula- 
tion, recited  above,  the  religious  orders 
and  communities  are  excepted  from  the 
number  of  thofe,  who  are  to  hold  their 
property  and  pofleffions,  with  all  the  cuf- 
toms  and  ufages  relative  thereto.  Now  if 
grants  conveyed  by  a ca*pitulation  of  them- 
felves,  and  without  any  fubfequent  con- 
firmation by  the  definitive  treaty,  be  of 
permanent  validity,  then  it  fhould  feem 
that  parliament  did  an  ad  of  injuftice  to 
the  religious  orders  in  not  confirming 
them  in  all  their  pofleffions  and  rights. 
If,  on  the  other  hand,  the  grants  made  by 
a capitulation  be  only  temporary  grants, 
and  lofe  all  fubfequent  validity,  unlefs 
confirmed  by  the  definitive  treaty,  then  it 
will  be  difficult  to  vindicate  the  prudence 

of 
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of  parliament  for  flopping  fhort  where  it 
did,  and  neglecting  to  pave  the  way  if  I 
a certain  and  total  diflblution  oi>  tl^fe 
orders.  ) 

We  have  feen  princes  of  thelRomifli 
feCt,  the  moft  faithful  king,  th^  catholic 
king,  with  even  the  eldeft  fon  of  the 

I 

church,  unite  in  forcing  their  Spiritual  pa- 
rent to  fupprefs  one  religious  order : other 
catholic  princes  have,  by  their  own  autho- 
rity, fupprefled  other  orders  in  their  own 
dominions.  Why  a proteftant  fovereign 
fhould  be  more  icrupulous  on  Ais  head, 
I own  does  not  readily  appear. 

Heaven  forbid  we  fhould  imitate  the 
circumftances  of  cruelty'  and  injuftice 
which  attended  the  fupprefllon  of  the  Je-^ 
fuits.  But  furely  parliament  might  have 
prohibited  thefe  orders  from  receiving  any 
more  novices ; have  obliged  them  to  give 
in  an  exaCt  account  of  their  eftates,  have 
divided  thefe  eftates  into  certain  por^ 
tions,  have  afligned  a competent  portion 
to  each  of  the  prefent  members  j and  as 
H h they 
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♦hey  died  ofF,  it  might  have  appropriat- 
ed their  . refpe'^ive  fhares  to  the  build- 
ing and  endowing  of  fchools,  to  the  ma:k- 
ing  of  (roads,  to  the  maintenance  of  a 
proteftai  ■ clergy,  arid  to  other  works  of 
public  utdity. 

It  may  be  urged  perhdps,  that  fuch  a'ri 
arrangement  would  have  flrocked  or  re- 
volted the  Canadians  ; but  is  there  any 
thing  more  fliocking,  or  revolting,  than 
the  cruel  ftate  of  dependence  in  which  the 
adt  has  now  left  theiri  ? they  are  mere 
tenants  at  vrill : was  that  then* the  inten- 
tions of  parliament  ? Did  it  iriean  that 
thefe  communities,  men  who  have  fuch 
an  influence  over  the  minds  of  the  people 
fhould  be  kept  dependent  on  the  will 
of  the  crown  for  their  lands  and  pof- 
feflions  ? 

The  gradual  fuppreffion  of  convents 
would  have  furnilhed  a fufiicient  pfovi- 
fion  for  a proteftant  clergy.  The  protef- 
tant  laity  might  then  have  been  finally 
exempted  from  the  payments  accuftomed 
- ' ' to 
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to  be  made  to  the  Romidi  clergy;  and 
thus  without  any  new  expence  to 
ftate,  might  have  be^Yl  held  forth  a^c>^er- 
ful  and  ever  operating  inducement  to 
abandon  the  church  of  Rome.  As  the  ail 
now  ftands,  this  inducement  /is  with- 
drawn ; catholics  are  to  pay  the4.ccuftom- 
ed  dues  and  rights  to  the  catholic  priefts ; 
but  proteftants  too  are  to  pay  them  to  fome 
colledtor  or  other,  and  out  of  them  his  ma- 
jefty  may,  if  he  pleafes,  make  a provifion 
for  a proteftant  clergy.  If  his  majefty  is 
to  apply,  he  is  then  to  receive  ^hefe  rights 
and  dues  from  his  proteftant  fubjeds. 

Did  the  framers  of  this  adt  confider, 
thaf  a part  of  thefe  rights  and  dues  arifes 
from  fums  paid  in  commutation  for  pe- 
nance, for  mafles  faid  for  the  delivery  of 
fouls  from  purgatory,  for  difpenfations 
for  breaches  of  the  canon  law  ? Commuta- 
tions and  difpenfations  are  indeed  perfonal 
affairs,  and  when  a man  withdraws  from 
the  fociety  where  only  they  are  current, 
I fuppofe  he  may  do  without  them.  But 
H h 2 the 


468  Acts  relating  Part.  IIF. 

the  fums  to  be  paid  for  the  releafe  of  our 
a.'ceftors  from  purgatory  are  debts  of  an- 
othc  fort ; the  whoh.  of  a man’s  eftate  is 
chargeable  with  them.  Thefe  then  are  to 
be  carried  to  his  majefly’s  account.  Tythes 
too  are  tc  be  carried  to  his  account.  Are 
the  fums  arifing  from  them  to  go  with  the 
other  unappropriated  fums  and  fwell  the 
civil  lift  ? or  are  they  to  be  brought  into 
the  exchequer  and  accounted  for  to  par- 
liament ? It  would  be  an  amufing  item  to 
read  in  fome  treafury  account,  “ Cafti 
“ from  a roble  Canadian  for  one  thoufand 

t 

“ mafles  which  fhould  have  been  faid  for 
“ his  grandfather’s  foul.  Ditto  for  the 
“ foul  of  his  grandmother,  &c.” 

Thus  much  for  the  tendernefs  fhewn  by 
this  aft  to  the  religious  rights  of  the  Ca- 
nadians. With  regard  to  their  civil  rights 
it  is  enadded,  “ that  in  all  matters  of 
“ controverfy  relative  to  property  and  ci- 
“ vil  rights,  refort  fhall  be  had  to  the 
“ laws  of  Canada.” 


No 
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No  man  can  judge  of  the  propriety  or 
impropriety  of  thi^  claufe,  who  is  ^ot 
thoroughly  mafter  of  the  ftate  the 
country,  and  the  temper  and  difp^fition  of 
the  inhabitants.  It  is  always  di/jicult,  and 
often  dangerous,  to  tranfplan^in  an  in- 
ftant  a fyftem  of  laws  eftablifhed  in  one 
country  by  the  progrellive  experience  of 
ages,  and  to  impofe  it  on  another  coun- 
try, where  neither  the  cuftoms  nor  pre- 
judices, nor  habits  of  thinking  have  pav- 
ed the  way  for  its  reception. 

Whether,  during  the  many  years  we 
had  been  in  poITeffion  of  Canada,  the 
mii^ds  of  the  people  had  been  prepared 
for  the  reception  of  the  Englifli  law,  is  a 
point  on  which  parliament  could  reafon 
but  imperfedly  for  want  of  fufficient 
data  to  go  upon.  Reports  from  the  board 
of  trade  on  the  ftate  of  the  province,  re- 
prefentations  from  men  in  the  higheft  of- 
fices in  it,  with  plans  for  the  form  of  go- 
vernment which  was  beft  adapted  to  it, 
H h 3 opinions 
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opinions  on  thefe  plans  from  the  law  of- 
ficeV'  at  home,  and  many  other  impor- 
tant papers  had  been  laid  before  the  coun- 
cil board  ; they  were  called  for  by  one  at 
leaft  of  thl^  two  houfes,  but  not  produced, 
becaufe  it  Should  feem  there  w^as  not  time 
to  ccpy  them  ; a reafon  wdiich  muft  appear 
fingular  at  the  end  of  fo  many  years.  Nor  <3 
is  this  all,  many  competent  witnefles 
were  with-held  from  examination  for  no 
apparent  reafon  at  all ; and  one  witnefs, 
high  in  office,  was  fufferf^  to  infult  the 
houfe  by  anfwers,  that  would  not,  under 
the  fame  circumftance,  have  been  endur- 
ed at  the  bar  of  an  inferior  court  *. 

Thus 

^ I do  not  by  this  mean  any  reflection  on  Dr, 
Marriot  ; it  was  not  he  who  infulted  the  houfe  ; 
the  infult  comes  properly  fpeaking,  from  another 
quarter,  he  was  only  the  conveyance  by  which  it 
was  offered.  The  reafons  alledged  why  the  papers 
demanded  could  not  be  laid  before  the  houfe,  were 
thefe  : that  the  papers, were  not  copied  ; that  the 
copying  of  them  would  be  a work  of  time,  and 
create  long  delays,  and  that  the  fa?ne  information 

might 
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Thus  much  however  may  be  gathered 
even  from  the  imperfeft  account  we  have 
of  the  debates,  that  'the  defenders  of 'yins 
claufe  feem  to  have  confounded  tvy)  things 
perfectly  diftindl  and  independent ; the 
laws  relating  to  fucceflion,  and  /he  tranf- 
fer  of  tbe  laws  relating  to  judicial  pro- 
ceedings. It  might  have  been  vpry  cruel, 
and  very  impolitic  to  have  changed  the 
one,  and  yet,'  at  the  fame  time,  very  be-^ 
nevolent,  and  very  politic  to  have  changed 
the  other.  The  eftablifliment  of  a trial 
by  jury  in  civil  caufes  would  furely  have 
made  no  change  in  the  laws  of  fucceflion  ; 
a jury  may  try  a right  to  lands  in  common 
ibc?age,  or  to  lands  in  gavel  kind  j a jury 
is  as  competent  to  the  trial  in  one  cafe  as 
in  the  other  ; a jury  does  not  create,  it  on- 
ly find  a title, 

might  be  had  from  living  witnefies.  In  confe- 
quence  of  this  idea.  Dr.  Marriot  was  fummoned, 
and,  under  thefe  ' circumRances,  it  was  certainly 
to  infult  the  houfe,  to  bring  him  to  the  bar 
without  a full  permillion  to  lay  his  opinion  before 
the  houfe. 

H h 4 We 
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We  may  obferve  too,  that  of  the  argu- 
ments urged  againft  the  trial  by  jury  in 
civiV  :a(es,  fome  went  diredly  in  favour 
of  that  n ode  ; others  proved,  not  that  the 
Canadianr  difliked  a jury,  but  that  they 
wijfhcd  to  make  a real  improvement  in 
it.  For  it  was  faid  by  one  witnefs,  that 
the  reafon  why  the  Canadians  difliked  a 
jury  in  civil  caufes  was,  that  they  did  not 
think  their  property  fo  fafe  in  the  deter- 
mination of  taylors  and  flioemakers,  mix- 
ed with  people  in  trade,  as  in  that  of  the 
judges.  Now  this  objedi'on  was  evident- 
ly didatcd  by  the  pride  of  nobleJ[e\  a. 
French  gentleman  finds  himfelf  humbled 
by  feeing  a roturicr  put  on  a par  with  his 
dignity.  If  the  inftitution  of  juries  would 
tend  to  check  this  pride,  fo  inconfifient 
with  the  fpirit  of  freedom,  that  very  cir- 
cumftance  is  the  firongefi;  argument  why 
juries  fliould  be  permitted  in  civil  caufes. 
If  the  gentleman  thinks  his  property  fafer 
iu  the  hands  of  the  judges,  becaufe  they 
are  nearer  his  rank,  the  plebeianwill  think 

his 
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his  property  fecurer  In  the  determination 
of  a jury,  for  they  are  nprer  his  rank. 
Now  the  law  which  heft  fecures  th^  pro- 
perty of  the  greateft  number,  i:)  furely 
the  beft  law.  The  law  which  g^ves  the 
greateft  acceflion  of  fecurity,  where  there 
is  naturally  the  greateft  weaknefs,  is  fure- 
ly the  beft  law. 

It  was  urged  too,  that  the  Canadians 
did  not  wifh  for  an  Englllh  jury ; for  they 
neither  doated  on  the  number  twelve, 
nor  expeded  a jury  to  be  what  many  think 
in  their  confcience  they  feldomaie,  though 
they  muft  pretend  to  be,  unanimous. 
They  therefore  wiftied  their  juries  to  con- 
fift  oT  uneven  numbers,  and  the  decifions 
to  be  colleded  from  a plurality  of  voices. 
This  furely  did  not  prove  their  diflike  to 
juries  j it  proved  only,  that  they  had  feen 
a defed  in  the  conftitution  of  our  juries, 
to  which  habit  and  cuftom  has  blinded  us,  ' 
and  that  they  wiflied  to  have  a remedy  for 
that  defed.  Inftead  of  refufmg  them  a 
jury  on  this  account,  fome  have  thought 

I 

it 


it  would  have  been  wifer,  and  better  to 
have  modelled  our  own  juries  In  the  plau 
they  h^'ld  out  to  us.  « 

Anotl  er  very  ftrong  objedion  was  urged 
againft  this  general  extenfion  of  the  laws 
and’  cuftoms  of  Canada  in  all  matters  rela- 
tive to  property  and  civil  rights  "''h  By  the 
laws  and  cuftoms  of  Canada,  the  gover- 
nor was  intrufted  with  blank  lettres  de  ca- 
chet, which  he  might  fill  up  at  his  dif- 
cretion,  and  commit  the  party,  whofe 
name  he  inferted,  to  prifon  during  plea- 
fure.  By  this  claufe  of  the  ad  theit  a king 
of  England  may  give  blank  lettres  de  ca- 
chet to  his  governor,  and  his  governor 
may'make  the  fame  ufe  of  them  j for  if 
his  majefty’s  Canadian  fubjeds  are  to  be 
governed  by  the  ancient  laws  and  cuftoms 

■*  See  the  examination  of  Mr.  Maferes  in  the 
Parliamentary  .Debates,  Vol.  IX.  p.  347,  &c.— 
Though  this  book  is  of  no  authority,  and  in  many 
places  faulty,  yet  the  accounts  of  this,  and  fome 
other  examinations,  feemed  to  be  pretty  accurately 
taken. 
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of  Canada  : if  this  mode  of  iffuing  let- 
tres  de  cachet  be  among  thcj'e  ancient  laxys 
and  cuftoms,  how  can  it  be  proved  Jlll^gal 
in  the  king  to  iffue  them,  or  in  the’givernor 
to  apply  them  ? Or  what  punifliifient  can 
you  inflidt  on  the  minifter  who  fhould  ad- 
vife  the  king  to  exercife,  or  on  the  gover- 
nor who  fhould  adlually  exercife,  a power 
which  parliament  thus  declares  to  be  legal  ? 
Or  what  remedy  coiild  a fubjedt,  injured 
by  a wanton  exercife  of  that  power,  ob- 
tain in  the  courts  of  Canada  ? Perfonal  li- 
berty is  a tivil  right. — The  laws  of  Cana- 
da are  to*  provide  the  remedy  againfl  a 
civil, wrong.  If  they  give  no  remedy,  no 
remedy  is  to  be  had.  And  it  is,  I fuppofe, 
out  of  doubt,  that  the  laws  of  Canada  pro- 
vided no  remedy  againfl  this  abufeof  power 
in  a governor. 

It  was  therefore  infinuated  by  the  very 
refpediable  witnefs,  who  during  the  courfe 
of  his  examination  urged  thefe  arguments, 
that  a claufe  fhould  be  inferted  granting 
the  benefit  of  the  Habeas  Corpus  Ad  to 

his 
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his  majefty’s  fubjeds  in  Canada.  The 
claufe  however  was  not  inferted,  becaufe 
it  was^  faid,  that  it  Was  not  probable  that 
lettres  cachet  fhould  ever  be  'made  ufe 
of.  A rrafon,  which  if  it  has  any  weight, 
would  operate  to  the  tearing  up  all  the 
fences  fet  about  our  liberty 

The  introdudfion,  or  rather  confirma- 
tion of  the  criminal  law  of  England,  is 
certainly  one  of  the  moft  laudable  parts  of 
the  adf ; the  reafons  afligned  for  it  are  fuch 
as  do  honour  to  the  legiflature ; but  there 
is  an  inaccuracy,  lhall  f call  it,*  or  a fal- 
lacy, which  perhaps  efcaped  the  legifla- 

■*  In  criminal  profecutions,  I take  it  for  granted 
the  Canadians  are  entitled  to  the  benefit  of  this  ad! : 
but  this  does  not  jufiify  the  author  of  the  Appeal  in 
calling  “ arguments  ilTuing  from  the  idea  of  the 
“ non-extenfion  of  the  writ  of  Habeas  Corpus,  mere 
“ moonfliine,”  p.  34.  He  is  wonderfully  miftaken 
when  he  fuppofes,  that  “ the  liberty  of  the  fub- 
“ jeft’’  is  not  concerned  in  civil  actions.  Or  that 
in  civil  adtions  “ the  crown  may  not  gain  an  oppor- 
“ tunity  of  interfering  to  the  opprelfion  of  the  fub- 
**  jed.”  Ibid,  p,  33.  ' 

ture 
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ture  Itfelf.  What  are  exclufirely  the  ob- 
jeds  of  the  criminal  law  in  England  ? 
— This  queftion  perhaps  did  not  occunr  to 
the  framers  of  the  ad ; if  it  had,/I  per- 
fuade  myfelf  the  benefits  intended  by  this 
provifion  would  have  been  better  fecured 
than  they  are.  All  crimes  are  objeds  of 
the  criminal  law.  So  it  may  be  faid,— - 
but  what  are  crimes  in  the  eye  of  the  law  ? 
— Many  adions  may  be  confidered,  at  the 
option  of  the  plaintiff,  as  public  or  as  pri- 
vate wrongs,  as  crimes  or  as  civil  injuries. 
The  fame^ adions  therefore  may  be  pro- 
ceeded againft  in  different  courts,  be  tried 
by  different  laws,  juft  as  he  pleafes  ; fo 
that*the  provifion  fhrinks  to  this.  If  you 
profecute  another  criminally,  you  fhall  do 
it  in  the  method  prefcribed  by  the  crimi- 
nal law  of  England.  As  “ to  the  defcrip- 
“ tion  and  quality  of  the  offence,”  the 
Englifh  law  is  no  farther  a rule  than  as  it 
may  be  alledged  to  prevent  a greater  de- 
gree of  criminality  being  attributed  to  any 
ad,  for  which  a man  is  proceeded  againft 

criminally, 
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criminally,  than  the  criminal  law  of  Eng- 
land attributes  to  it.  Manflaughter,  for 
inftance,  fhall  not  be  called  murther,  nor 
fhall  m Tprifion  of  treafon  fvvell  into  trea- 
fon. 

But  to  have  made  this  claufe  as  bene- 
ficial to  the  fubjecl  as  it  feems  probable 
the  legiflature  intended  ■ to  make  it,  the 
adl  fhould  have  defined  what  adions  were 
to  be  confidered  as  private^  what  as  public 
wrongs  ; but  no  fuch  definition  is  there. 
See,  therefore,  how  the  cafe  ftands  now : a 
Canadian  .noble  takes  it*  into  his  head  to 
attempt  to  feduce  the  wife,  or  the  daugh- 
ter of  a peafant,  the  peafant  comes  in, 
hears  the  perfuafive  tongue  urging  his 
wife  or  daughter  to  diflionour ; fired  with 
refentment,  he  bellows  on  the  culprit  the 
chaftifement  he  defer ves.  What  is  the 

noble  to  do  ? If  he  indids  him  for  an  af- 
fault,  fuch  is  the  lenity  of  the  Englilh  law, 
fuch  are  the  prejudices  of  a jury,  that  the 
man  will  be  let  off  without  any  punilliment, 
or  at  moll  for  a trifling  fine,  ora  fliort  ira- 
‘ prifonmcnt. 
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prifonment.  The  noble  feels  that  his  dig- 
nity will  be  fafer  in  the  hands  of  a Cana- 
dian judge,  than  of  >a  plebeian  ju^  > he^ 
therefore,  rejeds  the  mode  of  in/idment 
as  for  a public  wroUg,  and  brings  an 
adion  as  for  a civil  injury.  An  Englifh- 
man  takes  it  in  his  head  to  write  againft 
one  of  the  legiflative  council  that  undefin- 
able  thing  called  a libel.  If  the  Englifli- 
man  be  indided  for  a crime,  a jury  may 
perhaps  find  the  fuppofed  libel  to  be  no 
libel  i or  at  worfi;  will  fend  him  for  a fhort 
time  to  prifon.  No,  fays  the  counfellor, 
this  Canaille  of  a jury  have  not  the  fine 
feelings  of  honour.— I will  fue  the  man  for 
damages  : that  w^ay  I can  throw  him  into 
prifon  for  life. 

But  the  moft  exceptionable  part  of  the 
ad,  that  which  I conceive  it  impoffible  to 
defend,  that  which  deftroys,  or  at  lead 
may  be  ufed  to  deftroy,  all  the  beneficial 
provifions  which  precede  it,  is  the  confti- 
tution  of  the  legiflative  'council. 
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The  majority  of  feventeen  men,  in  whom 
no  earthly  qualification  is  required,  but 
that  th'^y  be  refident  in  the  province  of 
Quebec',  who,  for  ought  appears  by  this 
aft,  may  be  men  of  no  property,  no  prin- 
ciples, no  knowledge;  to  be  named  by 
the  crown,  removeable  by  the  crown,  are 
intrufted  with  the  important  bufinefs  “ of 
“ making  ordinances  for  the  peace,  wel- 
“ fare,  and  good  government  of  the  pro- 
“ vince.”— “ 

The  reftriftions,  under  which  they  are 
to  exercife,  this  extenfivs  authority,  and 
which  the  aft  calls  “ proper  reftriftions,” 
are  only  thefe ; they  cannot  impofe  taxes, 
except  for  local  oeconomical  purpofes ; 
they  muft  tranfmit  their  ordinances  for 
the  approbation  of  the  king  in  council : 
they  cannot  indeed  during  the  interval  be- 
tween the  time  of  tranfmitting  them,  and 
that  of  their  receiving  the  royal  aflent,  en- 
force any  ordinance  which  inflifts  a higher 
penalty  than  a finCt  or  imprifonm'ent  for 
three  months : but  the  fine  ,is  unlimited  ; 

fo 
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fo  that  they  may  pafs  ordinances  which  may 
efFedually  ruin  every  mag  who  is  obnox- 
ious to  them.  ’ J 

And  to  every  other  purpofe  this  very 
refpedable  council  has  an  abfolute  power. 
It  has  the  power  of  altering,  under  pretence 
of  amending,  the  civil  law : it  has  the  power 
of  altering,  under  the  pretence  of  amend- 
ing, the  criminal  law.  The  amendmeilt 
of  the  civil  law  was  an  undertaking  be- 
yond the  reach  of  the  wifdom  of  a Britilh 
parliament ; but  is  only  a competent  ob- 
jedl  of  thefe  heaven-born  legihators.  The 
communication  of  the  criminal  law  of  Eng- 
land was  from  experience,  found  to  be  very 
beneficial  and  advantageous : why  then 
fhould  the  power  of  amending  it  be  in- 
trufted  to  fuch  a body  as  this  ? A reafon 
has  been  fuggefted,  which  I would  not 
fuppofe  to  be  the  true  one,  though  I may 
venture  to  repeat  it  ; fhould  a man  (it  is 
faid)  be  obnoxious  to  his  excellency  the  go- 
vernor, he  has  only  to  fummon  his  de- 
voted council  of  nine  (for  a majority  of  this 
I i majority 
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majority  is  a competent  number) ; a new-  - 
mode  of  procedure,  a new  form  of  trial, 
will  be  appointed,  bye  way  of  alteration. 

“ and  aiv  endment  and  the  culprit  will 
hear  no  more  of  the  certainty,  and  lenity, 
of  the  criminal  law  of  England. 

Such  then  is  the  tenure  by  which  the* 
Canadians  hold  the  bleffing  conveyed  to- 
them  by  this  adt.  If  the  whole  province 
does  but  furnilh  nine  men  of  bad  princi- 
ples— and  where  is  the  province  that  will,  n 
not?-^ — the  governor  has  only  to  recom- 
mend them  to  the  crown  AS  fit  perfons  to- 
be  of  the  legillative  council,  and  the  Ca- 
nadians may  be  legally  ftript  of  every: 
right,  every  bleffing  they  enjoy.  Ten 
men  would  have  faved  the  city  with  the 
odious  name : nine  only  are  enough  tO'  . 
damn  Quebec. 
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Great  outcries  have  been  raifed 
againft  the  tyranny  and  violence 
with  which  the  laft  parliament  is  alledged 
to  have  proceeded  againfl  the  Americans. 
The  very  reverfe  appears  to  have  been  the 
cafe ; for  fix  whole  feflions  they  llept 
over  the  bufmefs ; it  was  not  till  the  laft 
feflions  that  they  a,woke.  If,  when  rouf- 
ed  at  laft  from  that  long  lethargy,  they  did 
lefs,  or  acquitted  themfelves  worfe  than 
they. might  have  done,  no  fmall  fhare  of 
blame  perhaps  is  due  to  that  party  which 
exerted  all  its  force  in  obftruding  what 
was  propofed,  without  offering  any  thing 
of  its  own. 

The  truth  feems  to  be,  that  parliament 
is  more  to  be  blamed  for  what  it  left 
undone,  than  for  what  it  did ; for  having 
left  things  at  the  end  of  near  feven  years 
1 i 2 in 
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in  the  very  fame  unfettled  ftate  in  whicfe 
it  found  them,  rather  than  for  having, 
done  what  is  fcarce  poffibk,  put  them  in- 
to a wd-fe. 

A propofition  once  avowed  by  a quon- 
dam houfe  of  commons  is,  ‘‘  that  it  is  a 
“ very  unfafe  thing,  in  any  fettled  govern- 
“ ment,  to  argue  the  rcafons  of  the  funda- 
‘‘  mental  conftitutions,  for  that  can  tend? 
“ to  nothing  that  is  profitable  to  the 
**  whole 

A maxim  of  the  very  ftamp  of  thofe,. 
behind  which  all  bigots  either  in  religion 
or  polities  intrench  themfelves  ; as  if  a 
government  could  be  faid  to  be  fettled,  or 
at  lead  well  fettled,  that  could  not  bear  to 
have  the  reafons  of  its  eftablifhments  en- 
quired into.  One  cannot  but  be  forry  at 
obferving  a parliament  in  this  more  en- 
lightened age  actuated  by  the  fame  fear  of 

* See  Com.  Journ.  vol.  ix.  p.  243. 
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weakening  the  fundamentals,  if  they  en- 
deavoured to  explain  .them*. 

It  appeared  by  all  the  procee  Zings  of 
the  Americans,  by  the  votes  of  their  af- 
femblies,  by  the  books  in  greateft  repute 
among  them,  that  the  Americans  had  no 
precife  ideas  of  the  relation  in  which  they 
Hand  .to  the  mother  country.  Thefe  ac- 
counts were  confirmed  by  repeated  advices 
from  the  fervants  of  the  crown  ; yet  till 
that  relation  was  fixed,  nothing  permanent 
could  be  done.  Inftead  of  fetjting  about 
this  bufmefs,  what  was  the  parliament 
employed  about  for  fix  long  years  ? They 
wei»e  at  the  pains  of  giving  their  fanclion 
to  a power,  which  by  their  own  fhewing 
needed  no  fuch  thing,  and  which  after  it 
had  that  fandtion,  it  was  thought,  and 
that  without  any  change  of  circumftances, 
not  fafe,  or  not  prudent  to  exert.  To 
threaten  a punifhment,  and  that  of  the 
firft' magnitude,  which  you  dare  not  in- 
fiid,  is  wanting  only  to  grafp  all  the 
I i 3 odium 
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odium  of  feverity,  without  one  of  its  ad- 
vantages. ‘ 

c 

At  t^'e  time  thefe  impradicable  threats 
were  thrown  out,  affurances  of  conceffions 
in  fome  points  were  given  in  a manner, 
that  even  a lefs  haughty  people  might 
have  attributed  to  fear.  Conceffions  were 
actually  made,  by  which  the  greater  part 
of  the  profits  of  the  obnoxious  meafures 
were  abandoned,  at  the  fame  time  that 
all  the  odium  of  them  was  retained.  A 

redrefs  of  grievances  was  promifed,  which, 

c . * 

when  the  time  came,  they  could  not  bear 
to  look  into:  parliament  feeming  all  a- 
long  as  much  afraid  of  entering  into  the 
queftion  of  American  grievances,  or  of  its 
own  rights,  as  a zealous  catholic  is  afraid 
of  examining  the  foundation  of  the  powder 
of  the  church.  What  was  the  confequence  ? 
Whilfi;  parliament  was  fo  cautious  of  rea~ 
foning  about  fundamental  conftitutions, 
the  Americans  reafoned  fo  long,  and  fo 
wildly,  that  at  length  they  found  out, 

there 
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there  were  no  common  fundamentals  be- 
tween us  at  all;  and  as»parliament  had 
crudely  aflerted  its  own  fuprerr^  power 
over  the  colonies  in  all  cafes,  they  came 
at  laft  as  fully  and  flatly  to  deny  it*. 

Then  it  was  indeed  that  parliament 
awoke,  and  for  a time  put  on  the  appear- 
ance  at  leafl:  of  vigour.  But  from  the 
review  we  have  taken  of  the  ads  of  this 
laft  feflion  of  it,  two  only  appear  to  have 
been  intended  as  parts  of  a regular  plan, 
■or  permanent  fyftem ; the  other  two  are 
mere  temporary  expedients,  fet  on  foot 
upon  the  fpur  of  neceiTity,  to  check 
rather  than  remedy  fudden  and  unexped- 
^d  evils. 

In  neither  of  thefe  temporary  laws  how- 
ever, does  it  appear  that  parliament  has 
exerted  any  unconftitutional  powers.  The 
laws  indeed'  have  been  branded  with  every 
Ignominious  title,  but  furely  they  are 
fullv  juftified  by  the  mifchiefs  -that  called 

* See  Tucker’s  Fifth  Trad,  p.  47. 
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for  them ; mlfchiefs,  if  not  created,  yet 
moft  certainly  precipitated  by  the  very  men 
'>  who  clamoured  againf:  the  remedies. , 

As  to\he  two  permanent  laws,  we  may 
upon  the  whole  perhaps,  in  fome  meafure 
excufe,  but  we  cannot  praife  them  : they 
might  be,  w’-e  mufl;  fuppofe  they  w^ere 
well  meant ; but  that  is  their  chief  merit. 

' To  the  deep  policy,  to  the  comprehenfive 
wifdom  of  an  enlightened  legillature, 
their  pretences  furely  are  but  flender. 

“ C* (Ji  une  chofe  bien  facile  (fays  fome 
“ one)  qiie  cd’  etre Jdge  afres  coup.d''  And 
no  doubt  w’^hen  a plan  has  been  tried,  and 
has  mifcarried,  it  is  eafy  to  deceive  our- 
felves,  and  to  imagine  we  fhould  have 
forefeen  the  inconveniencies  which  the  ex- 
periment only  has  difcovered  ; yet  in  this 
cafe  it  does  appear,  that  the  fcheme  of 
parliament  was  defedive.  To  repeal  a 
part  of  an  uncommercial  regulation,  up- 
on motives  profeffedly  commercial,  and 
yet  to  retain  the  obnoxious  principle, 
without  any  qualification  whatever,  could 
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never  lay  the  foundation  of  a regular  per- 
manent fyftem.  , 

The  foundation  of  fuch  a fyftem^  could 
be  laid  only  in  a bill  of  American  rights. 

This  bill  Ihould  have  alTerted  the  fupre- 
inacy  of  the  Britifh  parliament,  and  its 
power  to  make  laws  binding  over  the  co- 
lonies— not  in  the  ftyle  of  the  Rocking- 
ham aft,  “ in  all  cafes  whatever.” — This 
the  colonies  derided  at  the  time  as  a mere 
brutum  fulmen.i  3,nd  have  fmee  declared  to 
be  unconflitutional.  But  in  all  cafes,  ex- 
cept taxation,  abfolutely  a,r-a'  uncondi- 
tionally. 

With  refpedt  to  taxation,  it  had  been 
■ urged  in  the  laft  parliament  on  behalf  of 
the  Americans,  “ that  parliament  had  no 
“ right  to  lay  internal  taxes  on  them,  be- 
“ caufe  they  have  no  reprefentatives  in 
parliament ; but  that  it  had  a right  to 
“ impofe  port  duties,  or  external  taxes, 
“ becaufe  fuch  duties  are  for  the  regula- 
' “ tion  of  trade.”  The  difference  between 
taxes  external  and  internal  was,  at  the 

fame 
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fame  time  declared  to  be  this,  that  the  di- 
red  objed  of  ' the  former  clafs  was  to  re- 
gulate^ trade,  and  that  any  revenue  arifing 
therefrom  was  incidental  j that  the  pro- 
felfed  objed  of  the  other  was  to  raife  a re- 
venue, and  the  regirlation  of  trade  ferved 
only  as  the  mode  of  getting  at  the  re- 
venue. 

The  Americans  admitted  the  diftinc- 
tion,  and  hence  concluded,  that  port  du- 
ties impofed  for  the  raifmg  of  a revenue 
were  internal  taxes : th^t  port  duties,  the 
produce  of  Vi’hich  was  to  be  paid  into  the 
exchequer,  were  impofed  for  the  purpofe 
of  raifmg  a revenue.  The  produce  o^  all 
port  duties  in  America,  they  added,  was 
ordered  to  be  paid  into  the  exchequer, 
therefore  all  port  duties  were  internal 
taxes 

Nay,  they  went  farther ; if  inftead  of 
impoling  port  duties,  another  mode  of 
taxation  had  been  adopted  ; if  the  duties 

* See  Bernard’s  Letters,  p.  55,  56. 
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had  been  made  payable  on  the  exporta- 
tion of  the  commodities ‘from  England, 
and  not  on  their  importation  in^Jb  Ame- 
rica, they  declared  it  would  be  all  one  : 
this  mode  they  declared  would  be  equally 
burthenfome  on  their  purfes,  and  equally 
deftrudive  of  their  rights 

In  thefe  arguments,  allowing  them 
their  utmofl:  force,  there  was  nothing 
from  ■whence  it  could  fairly  be  inferred 
that  the  Americans  ought  not  to  be  taxed 
at  all,  nor  even  that  parliament  ought  not 
to  have  taxed  them.  >nat  could  be 

inferred  was,  that,  previoufly  to  their  be- 
ing taxed,  they  ought  to  be  put  on  an 
equal  footing  in  this  refped:  with  the  other 
fubjecSts  of  the  empire,  either  by  being 
permitted  to  fend  reprefentatives,  or  if 
that  be  not  pradicable,  by  fome  other 
mode. 

Here  then  the  propofed  bill  of  rights 
Ihould  have  refpected  their  opinions,  and 

* See  Farmer’s  Letters,  p.  19. 
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fliould  have  put  them  on  the  fame  footing 
as  the  other  fubjeds  of  the  empire. 

The^^e  were  two  modes  of  doing  this ; 
the  moft  obvious  and  natural,  and  which 
to  a man  deeply  learned  in  American  af- 
fairs feems  to  have  appeared  preferable 
to  any  other  that  can  be  propofed,  is  that 
juft  mentioned.  An  objedion  indeed  has 
been  made  to  it  on  account  of  the  number 
which  the  houfe  muft  then  conftft  of,  in 
order  for  that  of  the  new  members  to  bear 
a due  proportion  to  that  of  the  old.  But 
that  proporih''n  n^ed  not  have  Been  large, 
if  the  idea  of  a reprefentative  were  taken 
from  the  defcription  of  his  fimdion,  given 
in  an  ancient  ftatute,  the  Durham  ad,  in 
which  he  is  defcribed  as  a man  fent  to 
**  reprefent  the  condition  of  the  country.” 
This  fundion,  a number  comparatively 
fmall  would  have  been  fufiicient  to  dif- 
charge,  nor  need  it  mount  by  any  means 
to  Dr.  Tucker’s  “ goodly  number  of 

* See  Governor  Bernard’s  Letters,  pafiim. 
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two  thoufand  feven  hundred  and  nine- 
“ ty an  affembly  whereof  “ the  decency, 

“ order,  wifdom,  and  gravity,’’  appear- 
ed fo  tempting  an  objed  of  ridicultf  to  the 
worthy  dean 

If  ^this  plan,  from  local  circumftances, 
or  from  mutual  difmclination  had  been 
found  inadmlffible,  there  feemed  yet  an- 
other, which  fubftituted  in  the  room  of 
the  former,  or  combined  with  it,  might 
have  compafled  the  end  in  view. 

If  the  Americans  could  not,  or  would' 
not  fend  reprefen  jativ'^s.  to  the  Britifh  par- 
liament, and  yet  if  the  good  of  the  whole 
empire  required  that  parliament  ftiould 
“•aiH^s  -the  portion  they  were  to  pay  of 
the  public  expence,  fuch  a mode  might 
have  been  prefcribed  to  the  exercife  of 
this  right,  as  would  have  fecured  in  the 
article  of  taxes,  all  the  beneficial  pur- 
pofes  of  reprefentation.  Parliament, 
though  it  Ihould  be  thought  not  to  have 

* See  his  Four  Trails,  p,  107. 
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found,  might,  however,  have  created  the 
/ fame  relation  between  itfelf  and  the  co- 
lonies, as  between  itfelf  and  the  inhabi- 
tants of  Great  Britain. 

To  communicate,  and  for  ever  to  fecure 
to  the  Americans  all  the  bleflings  of  the 
Britifh  conftitution,  fo  far  as  their  local 
circumftances  would  permit,  the  bill  might 
have  laid  down  certain  fundamental  rules, 
which  fhould  for  ever  be  obferved  in  the 
laying  of  impofts  or  duties. 

Thefe  duties  are  laid  either  upon  goods 
imported  from  Arneric%  into  Great  Bri- 
tain,  or  on  gv^^-us  exported  from  Great 
Britain  to  America,  or  on  goods  tranf- 
ported  from  one  colony  to  another,  or.  cn 
goods  exported  or  imported  to  or  from 
places  out  of  the  king’s  dominions. 

As  to  the  firft  clafs  of  goods,  thofe  im- 
ported from  America  into  Great  Britain, 
parliament  might  have  left  itfelf  at  full 
liberty  to  impofe  what  duties  it  pleafed 
on  the  importation  of  them  here  in  Eng- 
land. Whatever  duties  were  thus  impof- 
, ed. 
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ed,  would  not  have  been  impofed  on  the 
Americans  who  exported,  but  on  the 
Britifli  fubjedts  who  confumed  them. 

As  to  the  fecond  clafs,  namely,  *goods 
exported  from  Great  Britain  to  Ame- 
rica, the  bill  might  have  provided,  that 
no  other  duty  fliould  be  laid  on  goods  of 
this  clafs,  than  on  the  lame  goods  con- 
fumed  in  Great  Britain. 

As  to  the  third  and  fourth  clafs,  goods 
tranfported  from  one  colony  to  another, 
and  goods  exported  or  imported  to  or 
from  places  out  of  tV-  king’s  dominions  ; 
parliament  muft  have  rexcived  the  full 
rights  of  impofing  fuch  duties  as  it  faw 
ni,  bcc^fe  that  right  is  elfential  to  the  re- 
gulation of  trade. 

That  thefe  impofts  however  might 
not  be  called  internal  taxes,  the  bill 
might  have  provided,  that  the  monies 
arifing  from  thefe  duties  Ihould  not  be 
paid  into  the  exchequer  Iiere^  but  to 
treafurers  to  be  appointed  by  the  crown, 
and  accountable  to  the  provincial  legif- 
6 latures 


latures  there  j the  fums  to  be  by  the  fame 
legiflatures  appropriated  to  the  refpeaive 
fervices  of  American  government. 

Out  of  thefe  fums,  and  fuch  taxes  as 
the  provincial  legiflatures  fliould  impofe, 
an  adequate  provifion  Ihould  have  been 
made  for  the  adminiftration  of  juftice,  and 
the  fuppor-t  of  civil  government.  Ade- 
quate and  permanent  falaries  fliould  have 
been  fixed  on  the  governors  and  judges, 
and  fuch  other  officers  appointed  by  the 
crown  as  have  permanent  falaries  in  Eng- 
land. qua-lau*  of  thcr falaries  to 

have  bo.-ne  a certain  proportion  to  the  fa- 
brics paid  to  fimilar  officers  in  England. 
Neither  thefe,  nor  any  other  offices,  to  be 
given  to  non-refidents. 

Thefe  expences  regard  only  their  own 
internal  government;  but  the  colonies  are 
to  be  confidered  yet  in  another  light ; as 
members  of  the  empire. 

Confidering  them  in  this  light,  they 
are  benefited  by  the  million,  and  reception 
©f  foreign  minillers ; by  the  troops  kept 
7 up 
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up  for  the  general  defence,  by  the  general 
fund  of  warlike  ftores,  and,  above  all,  by 
the  navy.  If  they  receive  their  fhare  of 
the  benefit  arifing  from  thefe  ellablifli- 
ments,  it  is  but  juft  they  fliould  pay  their 
fhare  of  the  expences  that  are  to  fupport 
them.  Parliament  therefore  has  the  fame 
right  of  demanding  that  the  Americans 
fhould  contribute  their  proportion,  as  that 
we  fhould  contribute  ours. 

The  only  difficulty  here  would  have 
been,  to  prevent  the  parliament  from 
ceeding  that  propovtion.  And  furely  this 
difficulty  is  not  of  fuch  ^ -^'.^ure  but  that 
it  might  have  been  furmounted.  Any 
gJverivtax  or  fum  to  be  raifed  in  England 
might  have  been  taken  as  the  ftandard. 
The  land-tax  would  have  been  the  pro- 
pereft  ftandard,  becaufe  that  is  a tax,  in 
which  of  all  others  it  is  the  moft  difficult 
for  a minifter  to  ftretch  beyond  a certain 
point. 

A certain  proportion  fliould  have  been 
fixed,  fo  that  when  Great  Britain  raifed 
K k any 
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any  glv.Ki  fum  by  a land-tax,  the  colonies 
fliould  raife  each  a proportionate  fum  .*  the 
mode  of  levying  this  tax  to  be  left  entirely 
to  the  provincial  legiflatures  j the  appro- 
priation of  it  to  be  left  to  parliament. 

By  this  mode  the  fame  relation  would 
have  been  created  between  the  houfe  of 
commons,  and  the  colonies,  as  between 
the  houfe  of  commons  and  the  inhabitants 
Britain,  The  houfe  of  commons 
could  not  tax  them  any  more  than  they 
can  us^  without  at  ^he  fame  time  taxing 
themfelves. 

The  hohf^  ofy^Gmmo'ns  might  with  the 
fame  propriety  have  given  and  granted 
their  money  as  they  now  do  ours.  Kverv 
man  of  landed  eftates  in  England  would 
have  been  as  ftrenuous  a guardian  of  their 
properties  as  of  his  own.  Both  mull;  have 
flood,  or  fallen  together. 

If  at  the  beginning  of  the  lafl;  parliament 
the  matter  of  taxation  had  been  fixed 
upon  this  footing— -and  furely  this  would 

have 
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have  been  a conftltutional  footing  to  have 
fixed  it  on — the  recognition  of  the  fupreme 
authority  of  parliament  in  ^11  other  points, 
would  have  met  with  little  difficulty. 

The  neceffary  alterations  in  their  in- 
ternal  conftitution,  and  in  their  commer- 
cial fyftem,  might  then  have  been  fub- 
mitted  to  with  lefs  difficulty.  At  the  fame 
time,  to  put  an  end  to  that  patch-work, 
which  fo  difgraces  our  law  in  general:  a 
total  repeal  of  all  the  laws  relating  to  the 
colonies  might  have  been  effedled  j and 
the  thirteenth  pa‘-,liament  might  have  had 
the  glory  of  forming  o^^  ^mprehenfive 
conneded  code,  fuited  to  the  fituation  of 
thines  fubfifting. 

That  we  mull;  either  give  up  the  colo- 
nies, or  ftrike  out  fome  method  of  recon- 
ciling Britifh  fuperiority  with  American 
“ liberty,”  feems  to  be  allowed  on  all 
hands.  In  the  mean  time  thofe  who  tell 
us,  that  “ both  may  yet  be  prefervedj” 
who  promife  to  make  this  ‘‘  the  great 

“ object 
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objetSi^^f  their  care have  yet  offered 
nothing  confiftent,  nothing  practicable : 
nothing  beyond  the  plan  which  the  colo- 
nies have  already  rejected  as  unconftitu- 
tional.  In  fuch  a moment  a man  of  far 
lefs  abilities  may  be  excufed  if  he  throws 
in  his  mite.  The  plan,  of  which  a rude 
outline  is  here  fketched  out,  appears  to  me 
at  leaft  to  have  been  an  eligible  plan  : in- 
deed, for  aught  I can  fee,  the  only  eligi- 
ble one  which  the  cafe  admits  of.  I think 
it  was  not  then,  I hope  it  is  not  now  im- 
poflible. 

^ See  Mr,  Speech  at  Briftol  after  his 

Ele6tion. 

c: — 

END  OF  THE  FIRST  VOLUME. 


errata, 

Page  39,  I.  4,  for  Charles  I.  read  James  f. — P.  117,  1.  16,  for  this 
tax,  read  there.  — P.  156,  1.  14,  ybr  independent,  read  dependent.— 
P,  176,  1.  16,  for  the  word,  read  by  the  word. — P.  199,  1.  ly,  for  con- 
fidering,  read  confider.  — P.  313,  1.  ^,for  all  points,  read  all  other  points. 
— P.  336,  1.  4,  for  equal,  read  equally, — P.  385,  1.  9,  for  be  convic- 
tion, read  be  no  conviftion.  — P.  394,  1.  16,  for  by,  read  to. — P.  471, 
1.  7,  for  transfer  of  the  laws,  read  transfer  of  property  with  the  laws^-n 
F,  4?5>  laft,  for  wanting  only,  read  wantonly. 
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